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Answer to Complaint by Capott Corporation, 
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Motions in the Alternative for Judgment on the 
Pleadings To Strike Answer of Capott Cor- 
poration for Hearing and Determination of 
Right To Condemn, or for Summary Judgment 
as to Parcel No. 2 


Memorandum, Tamm, J., filed Oct. 28, 1963 
Order granting summary judgment, filed Oct. 31, 1963 


Plaintiffs Pre-Trial Statement 


Verdict of the Jury 
Judgment, Youngdahl, J., filed July 2, 1964 


Supplemental Memorandum of Points and Authorities 
in Support of Motion for Order Fixing Rent as to 
Parcel 2 

Opposition to Motion for Order Fixing Rental as to 
Parcel 2 


Order fixing rental, Youngdahl, filed July 20, 1964 


Motion To Set Aside the Verdict or To Increase It, 
or in the Alternative for a New Trial 


Memorandum and Order, Youngdahl, J., filed 
Dec. 11, 1964 


Plaintiff's Exhibit No. 5 - Mr. Charles C. Koones' 
Income Approach to Value 


Defendant's Exhibit No. 1 - Letter dated Sept. 4, 1963 
from L.A. Ziernicki of General Services Adminis- 
tration addressed to Mr. Stephen R. Geary of the 
Capott Corporation 


Excerpts From Transcript of Testimony 


Witnesses: 


Charles C. Koones 
Direct 


Hugh V. Gittinger, Jr. 
Direct 


William Tamer 


Steve Geary 
Direct 


Stanton Kolb 


James A. Carroll 
Direct 


Court's Charge to the Jury 


[Filed July 26, 1963] 


THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA » 


UNITED STATES OF AMERICA, 
Plaintiff, 


vs. Docket No. 30-63 


CERTAIN LAND IN THE CITY OF 
WASHINGTON, DISTRICT OF COLUM- 
BIA, AND SINCLAIR REFINING COM- 
PANY, A CORPORATION ORGANIZED 
AND EXISTING UNDER THE LAWS OF 
THE STATE OF MAINE, ET AL., AND 
UNKNOWN OWNERS, 

Defendants. 


NOTICE 


All those persons named in Exhibit ''C'' attached hereto 

and made a part hereof. 

You are hereby notified that a complaint in condemnation has here- 
tofore been filed in the office of the Clerk of the above-named Court in 
an action to condemn an estate in fee simple absolute in the property 
described in the Exhibit "A" attached hereto and made a part hereof, 
subject, however, to the right of the owners of public utility facilities, 
if any, upon, over, or under the land to remove such facilities, for the 


public use as a site for the construction and maintenance of the Federal 
Bureau of Investigation Building in the City of Washington, District of 
Columbia, and for such other uses aS may be authorized by Congress or 


by Executive Order. 


The authority for the taking is the Act of August 1, 1888 (25 Stat. 
357, c. 728), as amended; the Act of March 1, 1929 (45 Stat. 1415), as 
amended, District of Columbia Code (1961 Edition), secs. 16-619 to 16- 
644; the Federal Property and Administrative Services Act of 1949, ap- 
proved June 30, 1949 (63 Stat. 377), as amended; the Public Buildings 
Act of 1959, approved September 9, 1959 (73 Stat. 479), as amended; and 
the Independent Offices Appropriation Act, 1963, approved October 3, 
1962 (76 Stat. 716), and all other acts amendatory of or supplementary 
to the said acts. 


You are further notified that if you have any objection or defense 
to the taking of your property you are required to serve upon plaintiff's 


attorney at the address herein designated within twenty (20) days after 


personal service of this notice upon you, exclusive of the date of serv- 
ice, an answer identifying the property in which you claim to have anin- 
terest, stating the nature and extent of the interest claimed and stating 
all your objections and defenses to the taking of the property. A failure 
so to serve an answer Shall constitute a consent to the taking and to the 
authority of the Court to proceed to hear the action and to fix the just 
compensation and shall constitute a waiver of all defenses and objec- 
tions not so presented. . 


You are further notified that if you have no objection or defense to 
the taking you may Serve upon plaintiff's attorney a notice of appear- 
ance designating the property in which you claim to be interested and 
thereafter you shall receive notice of all proceedings affecting the said 
property. 


You are further notified that at the trial of the issue of just com- 
pensation, whether or not you have answered or served a notice of ap- 
pearance, you may present evidence as to the amount of the compensa- 
tion to be paid for the property in which you have any interest and you 
may share in the distribution of the award of compensation. 
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You are further notified that all persons, firms and corporations 


named as defendants herein are joined as defendants generally to the 
end that all right, title, interest and estate of all said defendants in and 
to any and all of the lands herein involved shall be divested out of them 
and vested in plaintiff. 


You are further notified that plaintiff has filed a notice of demand 
for a jury trial of the issue of just compensation. 


/s/ ANTHONY C. LIOTTA 


/s/ D. H. BLACKWELDER 
Room 6810, U.S. Court House 
Washington, D. C. 


Dated: July 26, 1963 Attorneys, Department of Justice 


[Filed July 26, 1963] 
EXHIBIT "A" 


The property to be taken together with all buildings and improve- 
ments thereon, all appurtenances thereto, and all interests therein, and 
together with all right, title, and interest of the owners in and to all 
streets, roads, avenues, alleys, alleyways, and rights of way abutting or 
in anywise appertaining to the land, lying and being in the City of Wash- 
ington, District of Columbia, is described as follows: 


PARCEL 2 


Lot 835, in Square 378, containing an area of 
6,578.95 square feet, more or less, aS shown 
on plan entitled "Plat of Survey" (5.0. 67898), : 
dated March 15, 1963, prepared in the Office » 
of the Surveyor for the District of Columbia. | 


[Filed August 7, 1963] 


ANSWER TO COMPLAINT BY CAPOTT 
CORPORATION OWNER OF PARCEL 2 


Comes now the defendant, Capott Corporation, by counsel, and for 
our answer to the suit filed herein respectfully shows unto this Honor- 
able Court as follows: 


1. The defendants admit it is the owner of parcel 2, Capott Corpo- 
ration, as set forth in the Declaration of Taking herein. 


2. Defendants deny that the sum of $650,000.00 is just compensa- 
tion and allege that the same is worth two million dollars. 


3. Defendants allege that the taking herein is beyond the grant of 
the Congressional Legislation set forth in the Declaration of Taking. 


4. Defendants allege that the Legislation cited in the petition is un- 
constitutional in that it delegates legislative and judicial power to an ad- 
ministrative officer without sufficient standards and safeguards for the 
protection of the rights of the petitioner and other citizens within the 


area. 


5. The seizure is not a necessary public use and works a hardship 
on defendant's business enterprise; deprives him of his business; pos- 
session and enjoyment of his property. The cost of the purported public 
purpose is prohibitive in that the United States could secure the same 
square footage of property on vacant land at a much less public expense. 

WHEREFORE, having fully answered defendant's request that plain- 
tiff's petition be dismissed together with damages and/or in the alterna- 
tive that they be allowed to retain possession from the date of taking to 
the date of destruction of the building herein. 


/s/ JOHN J. SPRIGGS, Jr. 


{ Certificate of Service, 500 N. Capitol Street 
dated August 2, 1963] Washington 1, D. C. 


Attorney for Defendants 


[Filed August 27, 1963] 


MOTIONS IN THE ALTERNATIVE FOR JUDGMENT ON THE 
PLEADINGS TO STRIKE ANSWER OF CAPOTT CORPORA- 
TION FOR HEARING AND DETERMINATION OF RIGHT TO 
CONDEMN, OR FOR SUMMARY JUDGMENT AS TO PARCEL 
NO. 2 


Comes now the United States of America, by its undersigned coun- 
sel, and moves the Court under Rule 12(c), F.R.C.P., for judgment on 
the pleadings that plaintiff has, as a matter of law, the right and author- 
ity to condemn defendant's land, designated in the complaint filed herein 
as Parcel No. 2, and that the asserted objections and defenses in the an- 
swer filed herein by the defendant, Capott Corporation, do not constitute 
valid and legal defenses to the taking of said property, or in the alterna- 
tive, plaintiff moves the Court under Rule 12(f), F.R.C.P., for order 
striking paragraphs 2, 3, 4 and 5 of the answer of the defendant in that 
the asserted objections and defenses as set forth in said paragraphs 
do not constitute valid and legal defenses to the taking of said property, 
or in the alternative, plaintiff moves the Court under Rule 12(d), F.R.C.P.. 
for order striking paragraphs 2, 3, 4 and 5 of the answer of the defend- 
ant in that the asserted objections and defenses as set forth in said para- 
graphs do not constitute valid and legal defenses to the taking of said 
property, or in the alternative, plaintiff moves the Court under Rule 
12(d), F.R.C.P., that this cause be heard and a determination made that 
the defenses and objections asserted in said answer fail to set fortha 
valid claim on which the relief sought by the defendant, which is dismiss- 
al of the case, can be granted, or in the alternative, plaintiff moves the 
Court under Rule 56, F.R.C.P., for summary judgment that plaintiff has 
the right and authority to condemn the lands herein involved and, as 


grounds for the said motions and each of them, plaintiff respectfully 


states: 


1. The Acts of Congress set forth in the complaint and declaration 
of taking filed herein constitute clear authority for the acquisition by 
condemnation of the lands herein involved for the uses Set forth therein. 


Defendant's answer sets forth erroneous assumptions or conclusions 
of law or fact or of law and fact. 


2. The complaint filed herein contains a clear statement of the use 
for which the property herein involved is taken, which, as therein stated, 
is as a site for the construction and maintenance of the Federal Bureau 
of Investigation Building in the City of Washington, District of Columbia, 
and for such other use as may be authorized by Congress or by Executive 
Order. Such uSe is a public use. 


3. There is no genuine issue between plaintiff and said defendant as 
to any material fact, and plaintiff is entitled, as a matter of law, to judg- 
ment on the issue of the right of the United States to condemn the lands 
herein involved. 

UNITED STATES OF AMERICA 
/s/ ANTHONY C. LIOTTA 
/s/ D. H. BLACKWELDER 

Attorneys, Department of Justice 


[Filed October 28, 1963] 


MEMORANDUM 


The Court grants the plaintiff's motion for summary judgment as to 
Parcel #2 in this condemnation case. In so doing, the Court rules that 
as a matter of lawthe United States is entitled to judgment on the issue 
of the right of the United States to condemn the lands involved herein. 


The Court's ruling does not, however, deprive the landowner of any 
existing rights the landowner has to claim fair compensation for the 
land taken. 


/s/ EDWARD A. TAMM 
Judge 


Dated: October 28, 1963 


[Filed October 31, 1963] 
ORDER 


Upon consideration of the motion of the United States of America, 
plaintiff herein, by its counsel, for summary judgment pursuant to Rule 
56, F.R.C.P., that plaintiff has the right and authority to condemn Par- 
cel 2 herein involved, and the opposition of defendant Capott Corpora- 


tion, by its’ counsel, to plaintiff's motion, and the oral argument of coun- 


sel; and the Court finding that the Acts of Congress set forth in the com- 
plaint and declaration of taking filed herein constitute clear authority 
for the acquisition by condemnation of the lands herein involved for the 
public uses set forth therein; that there is no genuine issue between 
plaintiff and defendant as to any material fact and plaintiff is entitled, 

as a matter of law, to judgment on the issue of the right of the United 
States to condemn the lands herein involved; that defendant is not de- 
prived of existing rights to claim just compensation for the taking of 

the lands herein involved, it is, therefore, by the Court. this 31st day of 
October, 1963, 


ORDERED that plaintiff's motion for summary judgment is granted. 


/s/ EDWARD A. TAMM 
Judge 


[Certificate of Service 
dated October 31, 1963] 


| Filed June 12, 1964] 


PLAINTIFFS PRE-TRIAL STATEMENT 
VI 
APPLICABLE LAW 


Compensation is limited to fair market 
value at the date of taking and sales of 

the same or similar properties reason- 
ably near in time are the best evidence 
of market value 


"Where private property is taken for public use, and there is a mar- 
ket price prevailing at the time and place of taking, that price is just 
compensation.” United States v. New River Collieries, 262 U.S. 341, 
344 (1923); United States v. Pennsylvania-Dixie Cement Corp., 178 F2d 
195, 199 (C.A.'6, 1949). Nothing is more firmly established in the law 
of Federal eminent domain than the principle that market value is the 
standard of compensation. It has been held that market value is the 
price that the property would have sold for in cash or terms equivalent 
to cash on the date of taking. Olson v. United States, 292 U.S. 246, 257 
(1934); United States v. Miller, 317 U.S. 369, 373 (1943); Riley v. Dis- 
trict of Columbia Redevelopment Land Agency, 100 U.S. App. D.C., 246 
F. 2d 641 (C.A. D.C. 1957). 


In Federal eminent domain proceedings, prior sales of the property 


itself furnish the most important, unbiased factual evidence of market 
value. United States v. Toronto Navigation Co., 338 U.S. 396 (1949); 
Carlstrom v. United States, 275 F.2d 802 (C.A. 9, 1960); Baetjer v. 
United States, 143 F.2d 391, 397 (C.A. 1, 1944), cert. den. 323 U.S. 772; 
United States v. 5,139.5 Acres of Land, Etc., 200 F.2d 659, 661 (C.A. 5, 
1952); United States v. 329.05 Acres of Land, Etc., 156 F.Supp. 67 (S.D. 
N.Y.. 1957). affirmed sub. nom. United States v. Kooperman, 

263 F.2d 331 (C.A. 2, 1959); United States v. Ham, 187 F.2d 263 (C.A. 
8, 1951). 


In the absence of prior sales of the subject property, the best evi- 
dence of value available is the price at which comparable properties in 
the vicinity of the condemned property changed hands in voluntary trans 
actions at about the time of taking. Baetier v. United States, supra. 


[Filed June 22, 1964] 


ORDER APPOINTING JURY 


The Jury Commission having drawn and certified as provided by 
law and pursuant to the order of the court heretofore passed in this 
cause, the names of persons in the number required in said order, to 
serve as jurors herein, and said persons so certified and summoned 
having been examined on oath and in open court as to their qualifica- 
tions, itis by the Court this day of June 1964, 


ORDERED that from the persons so certified and summoned 


. GEORGE N. ADAMS 

. ALEXANDER G. HENDERSON 
. MRS. VIRGINIA P. MILLER 

. WILLIAM L. WILLETT 

. MRS. FLORENCE C. MORRIS 


be and they hereby are, selected and impaneled as a jury of five capa- 
ble and disinterested persons to ascertain, appraise and award just 
compensation for the lands herein condemned, and 


1. MRS, MARY L. MONK 
be and hereby is selected as first alternate juror, and 
2. SYLVESTER F. POSEY 


be and hereby is selected as second alternate juror. 
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And the Court having duly administered an oath to the said jurors 
and alternate jurors that they are not interested in any manner in the 
lands herein condemned and that they are not to their knowledge related 
to any persons interested therein, and they will impartially and to the 
best of their judgment ascertain, appraise and award just compensation 
for the lands herein condemned. 


It is FURTHER ORDERED that said jury and alternate jurors be 
taken by the Marshall upon said lands on the __ day of June 1964, at 
o'clock __m., in order to view the said lands; and 


It is FURTHER ORDERED that said jury and alternate jurors re- 
turn to this Court onthe _ day of June, 1964, at __o'clock __m., in 
order that the trial of this cause may be proceeded with before the Court 
and said jury. 

JUDGE 
Presented by and consented to: 


ANTHONY C. LIOTTA 
Attorney, Department of Justice 


[Filed June 26, 1964] 


VERDICT OF THE JURY 


We, the undersigned members of the jury heretofore selected, im- 
paneled and sworn in the above-entitled cause to ascertain, appraise 
and award just compensation for the land condemned and taken in this 
proceeding, do now, upon our oaths, appraise, value and award the just 
compensation for the fee simple absolute title to the land as set forth 
below: 


PARCEL No. 2 


Lot 835 in Square 378 $700,000.00 


ee 


Dollars 
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IN WITNESS WHEREOF we have heretofore set our hands and seals 
this 26th day of June 1964. 


[Signatures omitted] 


[Filed July 2, 1964] 


JUDGMENT 


Upon consideration of the verdict of the jury returned herein on 
June 26, 1964, awarding compensation for Parcel 2 as described in the 
complaint and proceedings in this cause, 


And it further appearing that pursuant to the Act of March 1, 1929, 
c. 416 (45 Stat. 1415), the United States of America, plaintiff in this 
cause, did on the 26th day of July 1963, file a declaration of taking in 
this cause in respect of said parcel and did on the same day deposit in 
the registry of the court for the use of persons entitled thereto the esti- 
mated compensation for said parcel as stated in said declaration of tak- 
ing, whereby the title to said parcel became vested in the United States 
of America in fee simple absolute on said July 26, 1963; 


WHEREUPON, it is this 2nd day of July, 1964, by the Court AD- 
JUDGED, ORDERED AND DECREED that the award for said parcel be 
and the same is hereby finally ratified and confirmed; and it is further 


ADJUDGED AND ORDERED that the parties owning said parcel are 
entitled to the sum awarded by said verdict as just compensation for the 
same; that they have judgment against the United States of America for 
the amount of said award, as follows: 


PARCEL LOT SQUARE AWARD DEPOSIT DEFICIENCY 
2 835 378 $700,000.00 $650,000.00 ' $50,000.00 


and it is further 


ADJUDGED AND ORDERED that the United States of America de- 
posit into the registry of the court the difference between the amount of 
said award and the amount deposited with the declaration of taking as 
the estimated just compensation for said parcel, together with interest 
at the rate of 6 per centum per annum on the amount of the deficiency 
from July 26, 1963, the date of the filing of the declaration of taking, to 
the date of the deposit. 


/s/ LUTHER W. YOUNGDAHL 
Judge 


Presented by: 


/s/ ANTHONY C. LIOTTA 
Attorney, Department of Justice 


[Certificate of Service, 
dated June 29, 1964] 


[Filed July 20, 1964] 


SUPPLEMENTAL MEMORANDUM OF POINTS AND 
AUTHORITIES IN SUPPORT OF MOTION FOR 
ORDER FIXING RENT AS TO PARCEL 2 


Plaintiff in support of the above-entitled motion submits the follow- 
ing points and authorities: 


1. Title to Parcel 2 vested in plaintiff in fee simple absolute on 
July 26, 1963, upon the filing of the declaration of taking and the deposit 
into the registry of the court of estimated just compensation in the 
amount of $650,000.00. Title 16, Section 628, (now Sec. 1353), District 
of Columbia Code, 1961. United States v. Dow, 367 U.S. 17; United 


States v. Miller, 317 U.S. 369 (1943); Potomac Electric Power Company 
vy. United States, 85 F.2d 243, 246 (App. D.C. 1936), cert. den. 299 U.S. 
565 (1936). 
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2. Defendant Capott Corporation has been in possession of said par- 
cel since the date of taking, i.e., July 26, 1963, and remains in posses- 
sion without payment to plaintiff of any rental for the use and occupancy 
of said property. 


3. Plaintiff is entitled to payment for the use and occupancy of said 
property as a matter of law. Title 16, Section 628, (now Sec. 1353), Dis- 
trict of Columbia Code reads in part as follows: 

The Court shall have the power to make such orders 
in respect of encumbrances, liens, rents, taxes, as- 


sessments, insurance and other charges, if any, as 
shall be just and equitable. 


Potomac Electric Power Company v. United States, 85 F.2d 243, (App. 

D.C. 1936), cert. den. 299 U.S. 565; United States v. Certain Interests in 
Property in the Borough of Brooklyn, Dayton Development Fort Hamil- 

ton Corporation, 302 F.2d 201 (1962). 


4. This Court has power, jurisdiction and discretion to fix rentals 


and rental periods of the lands condemned pursuant to the Declaration 
of Taking Act. Title 16, Section 628, (now Sec. 1353), District of Colum- 
bia Code, 1961 edition. 


UNITED STATES OF AMERICA 


/s/ ANTHONY C. LIOTTA 
Attorney, Department of Justice 


[Certificate of Service, 
dated June 30, 1964] 


[Filed June 30, 1964] 


OPPOSITION TO MOTION FOR ORDER 
FIXING RENTAL AS TO PARCEL 2 


Comes now the defendant Capott Corporation and opposes the plain- 
tiffts motion for an order fixing rental as to parcel 2 upon the following 
grounds: 


1. The motion goes beyond the scope of the pleadings herein which 
were filed for the condemnation of parcel 2 and for the final determina- 
tion of just compensation. 


2. It is beyond the jurisdiction of this court to determine any issue 
collateral to the issue of condemnation and just compensation. 


3. The motion is improper for the reason that it seeks to compel 
the defendant to pay for the property before final payment of just com- 
pensation. 


4. Plaintiff has no vested title to the property herein and cannot ob- 
tain a vested fee title until after the final ascertainment and payment of 
just compensation has been paid to the defendant herein. 


5. The motion, if allowed, would constitute an appropriation of in- 
come from a private business venture without just compensation, in so 
far as it relates to final payment of just compensation so awarded. 


6. Condemnation of private property, prior to its need to the United 
States, to obtain rental income does not constitute a public use as re- 
quired under the power of eminent domain. 


7. And for such other and further reasons as will be brought forth at 
the hearing on this motion. 


/s/ JOHN J. SPRIGGS, JR. 
Attorney for Defendants 


[Certificate of Service, 
dated June 30, 1964] 


[Filed July 20, 1964] 
ORDER 


Pursuant to D.C. Code #16-1355 (as amended, 1963), upon the agree- 
ment of counsel for both sides that the rent issue should be determined by 


the Court after the conclusion of the jury trial establishing the amounts 


owing as just compensation, and upon the evidence adduced and the argu- 
ments made a trial and at the special hearing to determine the fair and 
equitable rent which defendants as tenants shall pay to plaintiff as owner, 
and upon the memoranda submitted, it is by the Court this 20th day of 
July, 1964, 


ORDERED That rent of $10,500 shall be and the same is hereby de- 
clared to be owed to plaintiff for the period from July 26, 1963 (the date 
of taking) to February 29, 1964, and it is 


FURTHER ORDERED That rent of $1,200 per month shall be and 
the same is hereby established as a fair and equitable rent from the 
month of March, 1964, until such time as the premises are finally va- 
cated by defendants, said rent being due and payable on or before the 
first of each month, and it is FURTHER ORDERED That the amount of 
$16,500, representing the total amount owing for rent until July 31, 1964, 
(consisting of the $10,500 as above ordered for the period ending Feb- 
ruary 29, 1964, and $1,200 per month for the months of March, April, 
May, June, and July, 1964, as above established) shall :be deducted from 
any moneys due and owing to defendants as just compensation for the 
property in accordance with the judgment entered on the jury verdict 
rendered on June 26, 1964, and it is 


FURTHER ORDERED That either party may terminate the rental 
arrangement as above specified by giving 30 days’ notice in writing of 
an intention to terminate said arrangement. 


/s/ LUTHER W. YOUNGDAHL 
Judge 


[Filed July 27, 1964] 


MOTION TO SET ASIDE THE VERDICT OR TO 
INCREASE IT, OR IN THE ALTERNATIVE FOR 
A NEW TRIAL 


Comes now the defendant Capott Corporation as owners of the Hotel 
Houston, identified herein as Parcel #2 in the above entitled action and 
moves this Honorable Court for an order setting aside the verdict here- 
in, or to increase the amount of the verdict or grant a new trial herein 
for the following reasons: 


1. The verdict is not supported by the evidence. 
2. The verdict is contrary to the weight of the evidence. 
3. The verdict is contrary to law. 


4. The finding of just compensation is grossly inadequate and un- 
reasonable. 


5. The Court erroneously excluded offers of rent demand from the 
United States to the defendants which would establish market value in 
excess of a million dollars. 


6. And for such other and further reasons as will be brought forth 
at the hearing on this motion. 

WHEREFORE, defendants respectfully request that its motion be 
granted. 


/s/ JOHN J. SPRIGGS, JR. 
Attorney for Defendants 


[Filed December 11, 1964] 


MEMORANDUM AND ORDER 


This condemnation proceeding was tried to a jury which returned 
a verdict on June 26, 1964, in the amount of $700,000. That verdict was 
the jury's award of fair and just compensation to the owners of the land 
condemned for the fee simple absolute title to said land. Subsequently, 
the owners of the condemned property, which is commercially known as 
the Houston Hotel, moved to set aside the verdict, or for an additur, or 
for a new trial. Several contentions were advanced in the written mo- 
tion in support of the alternative relief sought. However, it was agreed 
by both parties upon hearing of the motion on October 28, 1964, that the 
only issue to be determined was whether the appraisal value of certain 
furniture and other personalty should have been included as a part of 
the property condemned and the just compensation received. 


The defendant's contention, in short, is that the personal property 
in question is inseparable from the hotel commercially, though not phy- 
sically, and therefore it was erroneously excluded from consideration 
in the condemnation proceedings. The government, on the other hand, 
maintains that the severable personalty was not condemned; that it con- 
tinues to belong to the original owners, and that the defendant is not 
entitled to compensation thereon. 


The Court agrees with the government's position. It is clear that 


the United States acquired only the real property of the defendants in 
these proceedings. The condemnation order and complaint filed in this 
case in no way purport to include any personalty of the subject property. 
Furthermore, it has been stated on behalf of the government, both at 
trial and upon hearing of the instant motion, that it has no intention of 
taking any personalty, the ownership of which is to remain unaffected by 
these proceedings. It is settled that if fixtures attached to realty taken 
in federal condemnation proceedings can be removed without substantial 
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injury either to the realty or to the fixtures, they are personalty and 
need not be taken as part of the realty, Potomac Electric Power Co. v. 
United States, 66 App. D. C. 77, 85 F.2d 243, cert. denied, 299 U. Ss. 
565 (1936); Futrovsky v. United States, 62 App. D. C. 235, 66 F.2d 215 
(1933). It follows, a fortiori, that personalty not attached to the realty 
need not be taken. 

The jury in this case had the opportunity to consider a variety of 
estimates based on several appraisal methods. The Court concludes 
that the jury verdict was a fair and just compensation for the property 
condemned. It further concludes that the personal property of the prem- 
ises was not erroneously excluded from consideration. Therefore, the 


defendant's motion is DENIED. 
It is so ordered. 
BY THE COURT: 


/s/ LUTHER W. YOUNGDAHL 
Judge 
December __,1964 


PLAINTIFF'S EXHIBIT NO. 5 


Mr. Charles C. Koones' Income Approach to Value 


Income $256,000 
Operating expenses 199,900 


Net before depreciation $ 56,100 


Less 13% return on furniture and 
furnishings ($65,000) 8,450 


$ 47,650 


Less 6% land return; 6% x $330,000 = 19,800 
(6,579 sq ft. of land at $50 = $330 ,000)* | 
Building return $ 27,850 
$27,850 + 9% = $309,500 
Building return capitalized at 9% including deprecia- 
tion gives — 
Building $309,500 
Land value 330,000 
$639,500 
Using - $640,000. 
* actual computation $328,950; using $330,000 


DEFENDANT'S EXHIBIT NO. 1 


GENERAL SERVICES ADMINISTRATION 
Region 3 
Washington 25, D. C. 
September 4, 1963 
In Reply Refer to: 3PRAP 


CERTIFIED MAIL — RETURN RECEIPT REQUESTED: 


Mr. Stephen R. Geary 
Capott Corporation 
910 E Street, N.W. 
Washington, D. C. 


Dear Mr. Geary: 

Your verbal offer to lease the Houston Hotel, 910 E Street, NW., 
Washington, D. C., at a monthly rental of $1,500 is unacceptable to the 
Government. The fair rental value established by the Government's 
Appraisers is $7,500 a month. 
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Our policy is to continue tenants in occupancy on a basis as favor- 
able as possible to them. With this in mind we have reviewed our ap- 
praisal data in an effort to make whatever adjustments that could be 
supported as consistent with fair rental value for the property. We have 
concluded that the lowest rental the Government can accept will be 
$6,750 per month beginning August 26, 1963. 


It is necessary that a determination be made as soon as possible. 
We would appreciate a prompt reply on or before September 9, 1963. 
Sincerely yours, 


/s/ L. A. ZIERNICKI 
Chief, 
Space Management Division 


EXCERPTS FROM TRANSCRIPT OF TESTIMONY 


* OK 


[65] THE COURT: *** By the way, just one more last suggestion: 
Would the government be willing to forego the rentals which it [66] 


claims it is entitled to receive if this case were settled? 

MR. LIOTTA: No, sir. 

THE COURT: How much do the rentals amount to? 

MR. LIOTTA: Your Honor, we don't know. That is an issue we 
are going to have to put before Your Honor. These people have been 


in since the date of taking and haven't paid anything. 

THE COURT: How can I decide it if you don’t know ? 

MR. LIOTTA: We would come in, Your Honor, with expert testi- 
mony. 

THE COURT: What are they going to say is going to be the rental? 

MR. LIOTTA: I don't know offhand. I could let you know, Your 
Honor. 
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THE COURT: Haven't you talked to them about it? . 

MR. LIOTTA: The GSA was indicating they wanted something in 
the nature of -- what was it? Seventy-five hundred dollars a month? 

MR. SPRIGGS: Yes. 

THE COURT: How long a period of time has been involved? 

MR. LIOTTA: Since July 26, 1963. They haven't paid any rent. 
[67] THE COURT: That would be almost a year. It would be a matter 
of $7500? 

MR. LIOTTA: Closer to ninety thousand, I think, Your Honor. 

THE COURT: Seventy-five hundred dollars a month ? 

* OK OK 
[74] MR. LIOTTA: *** Lot 835 in Square 378. 

Now the furniture, the fixtures, for example, the window air condi- 
tioners, various furniture, is not part of this taking. 

MR. SPRIGGS: May we approach the bench on that, Your Honor? 

THE COURT: Yes. 7 

(At the Bench:) 

MR. SPRIGGS: Your Honor, I would like to bring up at this time 
that a hotel is in itself an operating unit. It's one single unit. It in- 
cludes all the furnishings in the hotel. Without the furnishings you 
have no hotel. Now all services, dining room, and so forth, are part 
of the operation. They are inseparable. 

THE COURT: The Government isn't getting the personal property? 

MR. LIOTTA: We are not taking, it's not part of the declaration 
of taking. They have a perfect right to remove it. 

MR. SPRIGGS: But Your Honor, it's part of the hotel. 

THE COURT: The appraisers, naturally, in determining their 
valuation, consider the highest and best use in the valuation. This was 
an operating unit and was furnished. They consider that. But this jury 


cannot assess [75] any money value for the personal property. That is 


what Mr. Liotta is saying. 
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{78 | CHARLES C. KOONES 


was cailed as a witness on behalf of the Government, was duly sworn. 
was examined, and testified as follows: 


(79 | DIRECT EXAMINATION 


BY MR. LIOTTA: 
* * OK 
|94| A. I considered three approaches, three valuation approaches. 
One. the physical approach in which we ascertain the value of the 
land and the value of the structure and less depreciation and obso- 
lescence of the structure, that was one approach. 

The other approach was the capitalization method or based on in- 
come, what this property would produce or was capable of producing, 
and that was the income that this structure had been producing and 
should produce, and the expenses that had been incurred, and from the 
income the expenses were deducted and the remaining income was 
capitalized at a certain figure to give the capitalization, capitalized 
value. 

Q. When you refer to income, you refer to the rental production 
of this property; is that right? A. That is right. 

Q. Allright, sir. A. In this connection, this being a hotel, the 
furniture also produced, helped to produce an income. In this instance 
I am appraising the real estate only, and not the value of the furniture. 
The Government is not buying the furniture, they are just buying the 
real estate. 

THE COURT: But in your valuation, are you taking [95] into con- 
sideration that as a going concern the hotel was furnished? 

THE WITNESS: Yes, sir. 

BY MR. LIOTTA: 

Q. Allright, sir. What other method did you consider ? A. There 
were -- I examined sales of hotel properties and did that mostly as a 
check to See if my approach was in line. Now usually when a hotel is 
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sold it involves the furnishings, good will, and inventory. So it's hard 
to compare the sales with this property, but I used it as a guide. 

In fact, the three approaches were used as guides to my final 
opinion of value. Neither one was the exact method, it was just that it 
helped me come to a conclusion of what the value should be in this 
property. 

Q. May Iask you, sir, what weight did you give the capitalization 
of income theory or approach in this case? A. I felt that the income, 
this being an investment type of property, that the income approach 
should be the one most nearly followed. 

Q. And, sir, in reference to your physical approach, that is, re- 
production plus land value, what weight did you give that in your con- 
sideration? A. Well just as a guide. 

Q. Merely as a guide? [96] A. Asa guide, yes. 


* * * 


[97] BY MR, LIOTTA: 


Q. *** Are you familiar with those exhibits, sir? A. Yes. 

Q. And I furnished you copies of these after getting them from 
counsel for the other side; is that right? A. That is right. 

Q. May I have them both, please ? 

MR. LIOTTA: Your Honor, may I hand these to the jury for their 
examination? 

THE COURT: Yes. 

(Thereupon, Plaintiff's Nos. 3 and 4 were exhibited to the jury.) 

THE COURT: Obviously, the jurors can't look over these item- 
ized statements in detail. 

MR. LIOTTA: Mr. Koones is going to explain it. 

THE COURT: As long as they don't have a copy in their hands, 
obviously, they are not going to remember any of the figures. Sol 
think to save time, Mr. Liotta, it would be better to let the witness ex- 
plain the figures. You can state to them generally what the items are. 

MR. LIOTTA: Generally the items here furnished by the defend- 
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ants to the United States are statements of the hotel operation, and it 
went back to the calendar year ending February 28, 1958. In other 
words, it went back to a period of five years, showing their yearly in- 
come, all the way up to November 30, 1963. Now we are interested in 
up to July 26, [98] 1963, of course. But these are the statements they 
furnished to us showing the rental revenue from the hotel property. 

And this letter, generally, is a letter which Mr. Koones can ex- 
plain to you, which sets forth the question as to who the salaries were 
paid to, and the question of this management organization called Home- 
makers, an organization managing for the owners. Mr. Koones will 
explain it to you. That is specifically what I have in my hand. 

BY MR, LIOTTA: 

Q. Now Mr. Koones, I will hand you these two exhibits, Plaintiff's 
3 and 4. Now Mr. Koones, will you kindly tell us how you considered 
your appraisal insofar as the income approach, if that is where you 
want to start? A. All right. I examined the statements for the last 
five years. That is the income from the rooms, the garage, the valet, 
the telephone, the store concessions, television and miscellaneous in- 
come. 

The room income has increased each year from $188,847 for the 
year ending February 28, 1958 to $233,389 for the year ending February 
28, 1963, or an increase of 23.58 percent during this five-year period. 

The hotel is largely patronized by show people and guests that they 
have built up over a number of years, and this being one of the few 
hotels in this category, so that [99] they didn't have too keen a competi- 
tion. 


[121] BY MR. LIOTTA: 
Q. Mr. Koones, yesterday when we left off you were in the middle 


of giving your comparable sales. Now as a matter of going back a 
ways, did you cause a diagram of your income approach to be drawn, 
the approach that you testified yesterday ? Did you make up a paper 
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indicating your method of capitalizing the income? A. That is right. 


Q. Do you have a copy of that, sir? A. Ihave. 

MR. LIOTTA: May I have this marked for identification, [122] 
please ? 

THE CLERK: Plaintiff's No. 5. 

(Chart in re Income approach marked Plaintiff's Exhibit No. 5.) 

(Exhibit shown to Mr. Spriggs.) 

MR. LIOTTA: If Your Honor please, l offer Plaintiff's Exhibit No. 
5 for identification, Mr. Koones’ income approach consideration in 
this case, in evidence. 

THE COURT: Any objection? 

MR. SPRIGGS: Yes. I will object to that being admitted in evi- 
dence. 

THE COURT: I can't hear you. What is your objection, please? 

MR. SPRIGGS: Well, he testified on the stand, and this is an at- 
tempt to recapitulate. 

THE COURT: As long as this follows his testimony I think it may 
be received for such assistance as it may give to the jury. It may be 
received. 

(Plaintiff's Exhibit No. 5 for identification received in evidence.) 

MR. LIOTTA: Your Honor, I have apparently five ‘copies of the 
exhibit. May I give the exhibit plus the copies to the jury so they can 
follow the recapitualtion? 

(Copies of exhibit passed to the jury.) 

* OK OK 

BY MR. LIOTTA: 

[124] Q. Would you continue please. A. And that return before 
depreciation was $56,100. Now we have in this project three forces 
that are producing income. One is the furniture, two is the land, and 
three is the building. All three of these forces produce a certain 
amount of income. Some one dependent upon the other. Now in this 
case of the furniture, I estimated the value of the furniture to be 
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$65,000. I estimated that the furniture would have a ten-year life. 
Therefore anyone investing that money would expect to get the orig- 
inal amount of $65,000 back in ten years. Also, the operator would 
expect to get the return on this furniture investment. And that was 
estimated at 3 per cent, which is the average return. That produced 
a figure $8,450, which might be termed furniture rental. That left an 
income of $47,650. From that I took a return on the land, which was 
valued at $330,000. I estimated that a fair return on that land was 6 
per cent, or $19,800. 

Q. Mr. Koones, on that 6 per cent return, could you tell me bow 
you arrived at that conclusion in so far as your 6 per cent figure is 
concerned? A. The general market would expect a 6 per cent return. 

Q. That is your experience? A. This type of property, yes, in 
this area. That [125] figured $19,800, leaving an income of $27,850, 
which is attributable income to the building, or the building return. 
Goes to the building. This, in order to arrive ata value of the building, 
was capitalized at 9 per cent, based on the 6 per cent return on the 
building and 3 per cent depreciation. 

Q. Are you saying then, sir, in your 9 per cent, that that is what 


in your opinion an investor considering all the facts and circumstances 


here would demand in the way of return and recapture of investment, 
is that right? A. In my opinion, that is what it would be, yes. 

Q. What does that mean in your opinion in so far as the remaining 
economic life? A. Would have approximately 33 years remaining life, 
economic life. 

Q. Are you computing, then, that it would produce the income you 
have set forth for that remaining period? A. No; I feel over a period 
of time the income might decline. As the building or structure gets 
older usually that income will decline, So you would have less invest- 
ment as you depreciate. 

Q. In other words, your operating expenses would increase? A. 
Yes. And I think your net income would decline. [126] At least that is 
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the way the market usually feels, they would expect that.. It isn'tbroken 
down in such a fine point in the market as to say I want a 9 per cent re- 
turn, or I would want an 8-1/2 overall return or something along that 
line. But this explanation. That gave a building value of $309,500. 
Adding back my land value of $330,000, I arrived at a value of $639,500 
and I rounded the figure at $640,000. 

THE COURT: Will you explain, Mr. Koones, why you capitalized 
the land and the building in determining the value and you don't capital- 
ize the furniture ? 

THE WITNESS: I did -- In other words -- 

THE COURT: You have at the bottom here the capitalization on 
the building, $309,000, and capitalization on the land, Where is the 
capitalization figure on the furniture ? 

THE WITNESS: Is the return on the furniture, which is estimated 
at $65,000. In other words -- 

THE COURT: That isn't on here. 

THE WITNESS: It is on the fourth line, less 13 per cent return on 
furniture and furnishings. 

THE COURT: Yes, but you haven't capitalized it as you have done 
with the building. 

THE WITNESS: If I took the $8,450 net income attributable to the 


furniture, and capitalized that at [127] 13 per cent, I would get a value 
of $65,000. 
THE COURT: That is not stated here. 


THE WITNESS: No, it isn't. But just like in my land, I took a re- 
turn on the land. I estimated first a value of the land, and then took a 
return on the land. Really -- 

THE COURT: Shouldn't furnishings be down here below land value, 
with that $65,000 figure added? 

THE WITNESS: Then, if you want to see what would all of these 
properties be worth, then I will add the $65,000 back at the end, being 
the furniture. 
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THE COURT: Wouldn't that be a proper thing to do in view it was 
a going concern? 

THE WITNESS: It is, if the furnishings are included, yes. 

THE COURT: Of course obviously the jurors can't include in 
their determination of the fair market value any payment for the furni- 
ture because it is to be turned back to the owner, but I mean in the de- 
termination on the capitalization basis, you are capitalizing land and 
value, you also have the furniture item in there. I still don't under- 
stand why that isn't capitalized. 

MR. LIOTTA: If Your Honor please, if I may -- 

THE COURT: If you can explain it, I would like to [128] have it ex- 
plained. 

MR, LIOTTA: I think I can to this extent, that our taking of course 
includes only land and building and if he added it in he would have to 
deduct it. He took from the income, as I understand Mr. Koones, he 
took the income attributable to the furniture which he had to deduct. If 
he added it back in, he would have to deduct it again. 

THE COURT: Well, that is what I understand why he did it. I 
don't understand how you can runa hotel without furniture and get rent 
from it. . 

THE WITNESS: That is right. But I was breaking down the in- 
come into the component parts and the furniture is producing some of 
this income. The furniture is producing in my opinion $8,450 to this. 

THE COURT: But you haven't capitalized that. 

THE WITNESS: I could do it this way by saying return attributable 
to -- 

MR. SPRIGGS: Your Honor, I object. 

THE COURT: Just a moment. I am asking the question. I want 
this for my own information. 

THE WITNESS: Return attributable to the furnishings would be 
$8,450. And say I would capitalize that at 13 per cent, including de- 


preciation, I would arrive at a value of $65,000. 
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[129] THE COURT: Shouldn't that be added to the six thirty-nine? 

THE WITNESS: Yes. If you want the whole project, yes, you 
would add it to the six forty, yes, sir, including the furniture. 

THE COURT: That answers my question. 

BY MR, LIOTTA: 

Q. But, Mr. Koones, so I understand it, to arrive at your valua- 
tion of what was taken here, if you added it in you would again have to 
subtract it, wouldn't you? 

MR. SPRIGGS: I object, Your Honor. I think he is impeaching his 
own witness. 

THE COURT: You may answer the question. 

THE WITNESS: You add it in, but what Iam appraising here, is 
land and building and not furniture, So I would add it in and then deduct 
it, yes. I would take it out. 

BY MR. LIOTTA: 

Q. So that your valuation of the land and buildings -- in other 
words, the real estate here -- is your $640,000; isn't that right? A. 
Yes. 

THE COURT: The appraisers that read this capitalization com- 
putation, do they all agree that this is the way to do [130] it? 

THE WITNESS: This is the only accepted way I would know, be- 
cause we have to bring the income attributable to the furniture out of 
the picture, because I am not evaluating that. Your Honor, may I bring 
in for your information, private information, but for your information 
only, I will show you other appraisals I have made exactly on this 
basis, which is the accepted fact. 

THE COURT: You will do what? 

THE WITNESS: I could bring in to you other appraisals I have 
made of a hotel structure, showing this procedure that I have usedhere. 

THE COURT: I understand, that you adopt this procedure. 

THE WITNESS: Yes, and it is a generally adopted procedure. 

THE COURT: There is no disagreement among appraisers ? 
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THE WITNESS: No, there is not. 

BY MR. LIOTTA: 

Q. All right, now, Mr. Koones, in reference to your income ap- 
proach, yesterday you were showing or stating the comparable land 
sales that you considered to arrive at your land value in relation to 
your income approach, and I think [131] you left off -- You know where 
you left off? You want to briefly set forth the sales that you have al- 
ready stated, just briefly the address and the amount per square foot, 
and the number of square feet. Will you do that, just recapitulate? A. 
The first one 500 Ninth and 903 E, sold in May of 1960, and contained 
7,299 square feet. The price was $150,000, or $20.55 per square foot. 

Q@. And where was that in location to the property again? A. That 
is on the opposite corner. 504 Ninth was acquired by the same party 
in September of 1961 and contained 1,924 square feet. The price was 
$60,000, or $31.15 a square foot. 

Q. That is part of an assemblage? A. This total assembly in- 
volved 9,223 square feet. Total price was $210,000, and the average 
rate per square foot was $22.77. 

The next sale was 702 Ninth Street, Northwest, 704, and 706. Again 
that was an assembly. The first sale was made in June of '62, and the 


last two sales were made in November of 1962. The total area involved 


was 17,866 square feet, at a price of $397,380, or an average rate per 
square foot of $22.24. 
[132] Q. How far was that from the subject property? A. That was 
several blocks to the north. The next one was 407 Tenth Street, which 
was made in April of 1962, involved 4,343 square feet. The price was 
$190,000, or $35.66 per square foot. 

Q. Where was that? Was that in the subject square? A. That is 
in the subject square on Tenth Street. 

The next sale was 409 Eleventh, in January of '63, involving 2,252 
square feet, price $95,000, or $42.00 per Square foot. 

The next one was 411-13 Eleventh Street, made in November of 
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1962, involving 2,852 square feet. The price was $126,000, or $44.00 
per square foot. 

417 Eleventh, was made in April of 1963, involved 4,300 square. 
feet. Price was $175,000, or $53.00 per square foot. This was the 
Byrlawski, B-y-r-l-a-w-s-k-i, assembly, and involved a total of 8,407 
square feet at a price of $306,000, or $47.11 per square foot. 

Q. That is the average price? A. That is the average price. 


Q. That completes what you have already testified, to? A. That is 


right. 

Q. Would you continue on with the sales you believe [133] com- 
parable? A. Yes. Next one is 933 D Street, Northwest, made in 
February of 1963. The parties involved were N.N. Sipkin, S-i-p-k-i-n, 
and Meyer. M-e-y-e-r, M-o-r-s-e. The price was $192,000, and in- 
volved a cash payment of only $22,000. So there was very small cash 
consideration in this transaction. 

Q. How did you consider that in reference to the subject property ? 
A. Well, I considered somewhat similar although I felt that the price 
might be a little high because of the low cash payment involved. 

The next one was 622 E Street, in June of 1962. The parties in- 
volved were C. M. Brant, and was Sold to Nora Brokaw, B-r-o-k-a-w, 
The area involved was 3,242 square feet. The price paid was $68,500, 
or $21.12 per square foot. 

Q. How did that location compare with the subject? A. I didn't 
consider that location as good as the subject property. 

1201 E Street, and that is a sale of a large area, was made in 
January of 1962, It was sold by Chris Heurich, H-e-u-r-i-c-h, to 
Charles E. Smith. Involved 16,072 square feet. The price paid was 
$1,200,000, or $75.00 per square foot. 

Q. How did that location compare with the subject? [134] A. I 
considered it far superior to the subject property. 

Q. Was that a corner? A. It was a corner property. 

1110 F Street, that was made in September of 1961. The parties 
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involved was Columbia Palace Corporation to the Safeway Stores. The 
area involved was 7,309 square feet. And the price paid was $400,000, 
or at the rate of $54.72 per square foot. Safeway now plans or are 
building their downtown gourmet Store on this location. 

Q. How did that location compare with the subject? A. I con- 
sidered F Street a better location. It is no doubt, if you want a market 
in the mid 1963, would have brought a higher price. 

Q. Any more? A. 513 Twelfth Street. Was made in December of 
1962. And that was from Martindill, M-a-r-t-i-n-d-i-l-1, to Charles 
Rose, R-o-s-e, involved 8,343 square feet. The price paid was 
$417,000 or $50.00 per square foot. 

Q. How was that location in comparison with the subject? A. 
This location is right off of F Street, and I consider it to be a better 
location. 

Q. Allright, sir. A. Then there was an assembly on Indiana 
Avenue near [135] Sixth Street, involving 621 Indiana Avenue, 627-31 
Indiana Avenue, 633-35 Indiana Avenue. All of these sales were re- 
corded in March of 1963. 

Q. Were there prior contracts on that? A. I would assume that 
there would be. It usually takes anywhere from sixty to ninety days for 


settlement. I don't know positively on that. 


Q. In relation to that do you feel that that area would be influenced 
one way or another by the government project? 

MR, SPRIGGS: I object, if Your Honor please. 

THE COURT: He may answer. 

THE WITNESS: The area could be but whether it was or not I 
couldn't actually say because I don't know the date of the contract. 

BY MR, LIOTTA: 

Q. Allright, sir. Then for the purposes of this, why don't we 
skip those three sales for the moment. On the basis of the sales that 
you considered, is that sufficient to arrive at your opinion of value? 
A. Considering the time in which the transactions were made, and of 
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the fact that this is a compact lot, and has a nice alley access, I thought 
that $50.00 per square foot was a fair value for the property. 
Q. You adjust for time and location? [136] A. That is right. 


* OK OK 


[137] A. *** of more or less comparable hotel properties. These 
sales would include furniture and goodwill. One sale that I thought 
was most comparable was the Ebbitt Hotel. 

Q. Before you get to that, what reliance then would you place on 
this method as far as your comparable sales are concerned in your 
opinion? A. What is that? Reliability? 

Q. What reliance could you place on this method in that it had 
goodwill, furniture, and so forth involved? A, That was hard to re- 
flect a true value because of those facts; because I don’t know what 
type of furniture, what they might have had in it. I do know in this 
case it did involve excess land over and above what they were uSing 
for the hotel. 

Q. Would you explain to us what that sale indicated, the dates and 
the names of the parties, please? Who are the parties to the sale? 
A. This sale was made -- let's see the date. In November of 1962. 
And the parties were George C. Clark to the Ebbitt, E-b-b-i-t-t, Cor- 
poration. Involved the corner of the southwest corner of Tenth and H 
Streets, Northwest. 

Q. How did that location compare to the subject in your opinion? 
[138] A. Well, it was somewhat similar, I would say. - 

Q. Allright, sir. What are the characteristics of that hotel? A. 
This property had a total area of 11,207 square feet of which 4,200 
square feet was excess land, that is, they adjoined the property andhad 
been acquired at a later date and were improved with old improve- 
ments which had only a very nominal, if any, value at all. 

Q. Without that excess land what did the sale indicate? A. Well, 
I would have to give a value to the excess land and I did, at the rate of 
$25.00 a square foot. And that gave a value of around -- well, you 
want me to go through with the whole process ? 
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Q. Yes. A. The price of the property was $734,000. The extra 
land of 4,200 square feet, valued at $25.00 per square foot, amount to 
$105,000, leaving a price being paid of $629,000 for the hotel property 
proper, which was at the rate of around $4,200 a room. There were 
150 rooms in the property and this included furniture and goodwill. 

Q. How does that $4,200 a room compare as to what your value is 
as to the use of a hotel? A. My value is between forty-five hundred 
and [139] forty-seven fifty per room. 

* kK OX 

Q. Did that evaluation take into consideration the property as in 
your opinion was the highest and best use? A. Yes; that is right. 

Q. What was your opinion of the highest and best use of this prop- 
erty? A. The present use of the property. 

Q. As ahotel? A. Asa hotel. 

Q. All right, sir. What was your opinion of the fair market value 
of this property on June 26, 1963? A. $650,000. 


* Oe OK 


[143] THE COURT: You can come to that when you put in your testi- 

mony. Let’s not talk about your defense. I was just referring about 

these other two we discussed at pretrial. We haven't discussed this. 
MR. SPRIGGS: We don't even know what it is. 


THE COURT: I don't either. 

(End of the bench conference.) 

BY MR. LIOTTA: 

Q. Now, Mr. Koones, does your valuation reflect what you con- 
sidered to be the fair market value of this property on the date of tak- 
ing in this case? A. It does. 

Q. That was $650,000? A. $650,000. 

MR. LIOTTA: I have no further questions. 
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CROSS-EXAMINATION 


BY MR, SPRIGGS: 
Q. Mr. Koones, as I understand you to say, you are unable to say 


whether the taking -- 
THE COURT: Iam having a hard time hearing you. 
Q. -- taking of the property here enhanced the value or deadened 


the value? 
[160] , 

Q. Well, as I understand it then, you did not detenmine the sale of 
the Blackstone Hotel in your computation in establishing the value of 
the Houston? A. That is right. 

Q. And you did not establish the sale of the Raleigh Hotel in May 
of 1963 in establishing your computation as to the value of the Houston? 
A. That is right. 

Q. And you did not use the sale of the Dupont Plaza Hotel in 1959 
in establishing your value of the Houston? A. That is right. 

Q. And you did not determine the value of the Claridge {161] Ho- 
tel sold in March of 1958 -- 

THE COURT: Why don't you use one sentence and include ali the 
hotels. Maybe we will save time. 

BY MR. SPRIGGS: 

Q. -- in determining your value? A. No, sir. 

Q. The only hotel that you used then in your computation was the 
Ebbitt? A. That is right. 

* OK OK 
[166] Q. Now, going back to this income approach, what would be your 
valuation on a rental basis of $90,000 a year for that hotel? A. Valua- 
tion of ninety thousand, if it were rented? 

Q. Suppose these owners, the owner of the hotel ae the present 
time, suppose they say I will lease the building to you for $90,000 a 
year. That is income, isn'tit? A. Yes. But I don't think anyone 
would pay $90,000 a year for it. 
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Q. Well, I mean, what would be the valuation of the building based 
on an appraisal of that type? [167] A. It all depends upon the lease, 
the terms, the conditions surrounding the lease. 

Q. Year to year? A. Well, year to year, I wouldn't say it was 
worth any more than I valued it now because it isn't in the books to pay 
a rental of $90,000 for it. 

Q. It isn't in the books? A. No. 

Q. Well, but you still didn't answer my question. A. I say, the 
property wouldn't be any more valuable. 

Q. It would not? A. No, sir. 

Q. In other words, if I had a piece of property that I can get 
$90,000 a year out of it, it’s worth no more than that same property if 
I get $25,000 a year, is that right? Is that what you are saying? A. 
No, Iam not saying that. What lam saying is this: That if the rent is 
realistic, then the $90,000 a year would give a value. But it is not 
realistic, therefore it does not give a value. 

* * 


[172] HUGH V. GITTINGER, JR., 


called as a witness by the plaintiff, being first duly sworn, was ex- 
amined and testified as follows: 


DIRECT EXAMINATION 


BY MR. LIOTTA: 
[178] Q. I might state this, Mr. Gittinger, that the property was pre- 
viously described very carefully and perhaps you could just generally, 
to coincide with your thoughts on your appraisal, describe the prop- 
erty, just generally and briefly. A. Allright. It's an eleven-story 


hotel building erected in 1927, of brick and reinforced concrete con- 
struction. [179] There are 140 rooms, or 130 rental units. There is 
also a full basement. The first floor and basement extend out beyond 
the tower part of the building, which is eleven -- or ten stories actu- 
ally in height. There are two elevators in the building. Each of the 
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rental units has a bath, however, the baths do not have bath tubs in 
them. 

Q. What is the significance of that, Mr. Gittinger? A. It is rather 
unusual for a hotel not to have bath tubs, as well as showers, in their 
bath. They are quite small and just have that one element. On the 
first floor there is a cafeteria, on one Side of the mainentrance. And 
on the other side there is a tailor shop. The building has two stair- 
ways, fireproof. And there are some parking for eight cars in the 
basement, along with storage room and laundry facilities. In general, 
I would say that the building appears to be sound and has been kept in 
very good repair. 

Q. Are you aware of the zoning of the property? A. Yes, sir. 
Zoned C-4. : 

Q. And what is the effect of that zoning? A. That is the highest 
density commercial zoning permitted in the District of Columbia. On 
streets having a width of 90 feet, which is what E Street is, buildings 
may have a floor area eight and a half times the size of the land area. 

* OK Ok 
[181] Q. *** I think you stated that you appraised this' property for the 
purposes of arrived at a value as of July 26, 1963? A. That is right. 

Q. What method or methods of appraisal did you consider, Mr. 
Gittinger, to arrive at your value? A. I used all the three recognized 
appraisal approaches: The income approach, the cost approach. and 
the market data approach. . 

Q. Let me ask you this before you go further on that subject: 
What was your opinion as of the highest and best use of it? A. Its 
present use as a hotel. 

Q. What do you mean by highest and best use? A. That is the 
improving the land to its most economic uSe. 

Q. And that would be most beneficial to the owner of that property? 
A. That is right. 


Q. What consideration did you give to your various methods of 
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appraisal? A. As an investment property naturally the income ap- 
proach would carry the most credibility. Actually, a property is worth 


what it will earn, and as a highly improved [182] property, and a prop- 


erty improved property, I had to look at it from an income Standpoint. 

Q. What consideration did you give to your other methods of ap- 
praising? A. Very little. I used the cost approach and the market 
data approach more as checks on my income approach result. 

Q. Did you find any sales that were in your opinion truly com- 
parable to the subject situation? A. Not truly comparable. 

Q. Why not? A. Well, located a distance from the subject prop- 
erty, others that were in the neighborhood were either much better, 
much larger, things of that nature that kept them from being truly 
comparable. It’s very hard to find one hotel that is as closely com- 
parable to another. 

Can I be heard without this? 

Q. All right, sir, in reference to your income approach I show 
you Plaintiff's -- 

THE COURT: You will have to talk a little louder now without the 
microphones. 

BY MR. LIOTTA: 

Q. I show you Plaintiff's Exhibit No. 4 and Plaintiff's Exhibit No. 
3. Are you familiar with those? [183] A. Yes, lam. 

* OK 
[191] Q. Did you prepare, sir, a chart to aid in your describing of 
how you handled this income method? A. Yes, sir, I did. 

Q. Do you have that with you? And do you have copies of that 
chart? A. Yes, sir. 

Q. Now the copies indicate other than what is on the chart, is 
that right? A. Yes. There is one section on these copies that was 
too detailed for me to put on the chart so that everyone could See it. 

Q. What is that? A. This is the Capott Corporation's gross in- 
come and operating expenses for the years 1960, '61, '62, and '63. 


Q. All right, sir. 

MR. LIOTTA: May I have this marked for identification, Your 
Honor. 

THE CLERK: No. 7. 

(Chart in re Income marked Plaintiff's Exhibit No. 7 for identifica- 
tion.) 

MR, LIOTTA: And the large diagram or chart. 

[192] THE CLERK: No. 8. 

(Large chart marked Plaintiff's Exhibit No. 8 for identification.) 

(Exhibits shown to Mr. Spriggs.) 

MR, LIOTTA: I would like now to offer these, Your Honor, in aid 
of Mr. Gittinger’s testimony, as demonstrative of what he is talking 
about. 

MR. SPRIGGS: I object, Your Honor. 

THE COURT: I assume this will be your testimony 7 ? 

THE WITNESS: That will be my testimony, Your Honor. 

THE COURT: They will be received. 

No. 8 is blown up of 7? 

MR, LIOTTA: Yes, except, Your Honor, as Mr. Gittinger testi- 
fied, the top portion indicates the direct income. 

THE COURT: Except for that it is just a blown-up. And you are 
testifying as to what is actually contained on these exhibits ? 

THE WITNESS: Yes, sir; that is correct. 

THE COURT: They will be received. 

(Plaintiff's Exhibits Nos. 7 and 8 for identification were received 
in evidence.) 

MR. LIOTTA: May I place these on the board at this time ? 

[193] THE COURT: All right. 
MR. LIOTTA: With Your Honor's permission, I have extra copies 


of the smaller sheet of paper that cannot be seen. May I hand that to 


the jury ? 
THE COURT: All right. 


[196] BY MR, LIOTTA: 

Q. Allright, sir. A. Now, after totaling the direct costs and the 
operating costs, my total costs amount to $197,500. Following the 
same procedure, I subtract the 197,500 from the 255,000, leaving me 
a net income of $57,500. 

Now going on, on this sheet, my gross annual income of 255, my 
direct costs of 135 -- 

Q. Iam pointing at the 255. You are on this chart? A. That is 
right. Then I subtract from my income these expenses. The direct 
costs of $135,000, the operating costs or expenses of $62,500. Then 
the third item there is an adjustment for interest and depreciation on 
furnishings. The taking, the condemnation pertains only to the real es- 
tate and not to the furniture and fixtures. We realize in a hotel opera- 
tion, just as you would ina rooming house operation, that the furnish- 
ings do contribute to the gross income. Now the costs of those furnish- 
ings, and the cost of replacing those furnishings, must be provided for 
and paid for and paid for out of gross income. Now I estimated that of 
the 130 rental units, that the cost of the furnishings and fixtures would 
be approximately $500 per room. That comes to $65,000. We find that 


personality of that type has a total life averaging [197] about twelve to 


twelve and a half years. Now some items, for instance, rugs, might 
wear out in five years. Chairs might be broken up after they are two 
weeks old. Lamps might go even faster. But there are parts of any 
hotel room that will certainly last for twelve, fifteen, maybe even 
twenty years. But our experience has been that you can figure an aver- 
age economic life of about twelve years for furniture and fixtures. 
Therefore that means that you would have to depreciate the total cost 
of furnishings and fixtures at the rate of 8 per cent per year. Now, we 
must have interest on the money that has been invested in those furnish- 
ings. This is sort of a revolving fund. You don't put out $65,000 every 
year. But your initial investment would be $65,000. And you add to 

as things wear out. Now I figure that 3 per cent interest would be about 
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the mid point. It would be 6 per cent if you took all $65,000. But this, 
you add to and subtract from, and therefore the mid point would be 
around 3 per cent -- just a second. Iam sorry. Yes, that is right. 
No. Five per cent. Five per cent. That would give mea total capital- 
ization rate of 13 per cent. Now, 13 per cent of $65,000 means that 
from this income must be deducted $8450 per year. That is interest 
and depreciation on $65,000 worth of furnishings and fixtures. The 
total expenses there then [198] add up -- where there is that, justabove 
that line -- $205,950. We substract the total expenses from the gross 
annual income and find a net income of $49,050. 

Q. All right, sir. Then what did you do? A. In my preceding 
testimony I estimated that the land has a value, as vacant, at the rate 
of $40.00 per square foot. I multiplied the $40.00 per square foot by 
the 6,579 square feet, and find that the land has a value of $263,160. 
Now land must earn interest too. There is no depreciation on land. 

It doesn't wear out. But if you buy a piece of vacant land and invest 
your money, you certainly do expect Some return on that. It is a very 
safe investment generally. Therefore we use a minimum interest re- 
turn on it at 6 per cent. Six per cent of $263,160 means that the land 
must earn or should earn $15,790 per year. You subtract that from the 
$49,050; the remainder being $33,260 is the income that is left to the 
building. Now the building does wear out. It was built in 1927. There- 
fore 36 years have elapsed already. I estimate that its useful life 
would be approximately forty years more. That puts the building total 
life span up to around 75 years. So with forty years more to go, that 
means that I must make a depreciation allowance of two and a half per 
cent, 

[199] Q. How much interest did you figure the building should pro- 
duce? A. I figured there a minimum of 6 per cent also. 

Q. And the forty years remaining economic life in relation to 
your two and a half per cent, just for my purposes, let me ask you: 


How does forty years equal two and a half per cent? A. You divide 
two and a half into 100. A hundred per cent. 
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Q. And that gives you forty years? A. That gives you forty 
years. Or reverse it. Divide forty into the hundred years. One hun- 
dred per cent, rather. 

Q. That two anda half per cent, and your 6 per cent, would mean 
a total capitalization rate of 8.5? A. That is right. 

Q. This; I understand, is your consideration of what an investor 
would demand, both return on and return on capital, if he was going to 
buy this property? A. On the building. 

Q. And what did you do? A. The 8.5 per cent divided into the 
$33,260 indicates that the building has a value of $391,294. We add 
back the value of the land, because we have already taken out of the 
[200] gross income what that land should earn. By adding the $263,160 
to the value of the building, we come up with a valuation of $654,454.00, 
which I would round out at $654,500. 

Q. I take it that was your capitalized value as indicated by your 
statements; is that right? A. That is right. 


* Ke OK 


[202] A. *** Washington metropolitan area, and came up with about 


five or six sales within the last five years. And only one I considered 
was reasonably good, and two more which were fairly good. 

Q. When you say "'good,"’ you mean comparable? A. Reasonably 
comparable, yes, Sir. 

Q. All right, sir, would you kindly go into that. A. The best, but 
still not a very good one, was the Ebbitt Hotel at 1000 H Street, North- 
west. That is the corner of Tenth and H. That was built in 1926, has 
150 rooms. It is slightly smaller as far as the cubicle content of the 
building is concerned. The sale also included some three Store build- 
ings next door. Those buildings were ona land area of 4,753 square 
feet, which is just a little bit smaller than the size that our hotel it- 
self, the Houston, is located on. The total land area involved in this 
Ebbitt Hotel sale was 11,207 square feet. Nearly twice as large as the 
subject property -- that is, the land area. In my opinion the Tenth and 
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H Street location is very comparable in desirability to the subject 900 
block of E Street. The buildings were about the same age, but I had an 
awfully lot more land area to deal with on the Ebbitt Hotel. This was 
sold on November 29, 1962, by George C. Clark and wife to the Ebbitt 
Corporation, the [203] principals of which are Walter L. Green, presi- 
dent, and Tracy E, M. Howe as Secretary. It was formerly operated by 
Green Hotels of which Mr. Green is the president. That property was 
sold for a total of $734,000. Now when we break that down ioa sale 
price per room, it comes to $4,893 per room. That includes these 
three stores on 4,753 square feet, which is you might say thrown into 
that $4,893 per room as the purchase price of the Ebbitt. That was my 
best sale. 

I also had the Jefferson Hotel, which is at the corner of Sixteenth 
and M Street, certainly a far superior location, and far superior hotel 
as far as accommodations, size of rooms, and general facilities are 
concerned. 

Q. The one that you considered comparable, that would be the 
Ebbitt? A. The Ebbitt is by far the most comparable. 

Q. In reference to the Ebbitt Hotel, what weight did you give tc 
these hotel sales in general? A. I think that each hotel has to be 
judged on its management basis as much as anything: what type of oc- 
cupancy they have had, how consistent it has been, ratio between costs 
and expenses, and the nature of the area in which the hotel is located. 
Therefore I would much prefer not to base value by comparisons with 
other hotels. I mean, they just can't be [204] compared like you can 
compare two or three houses up and down a block or two or three 
apartment houses that are located ina similar area, or two or three 
office buildings. There is too much the management angle that comes 
into the hotel value. 


Q. Is that why you placed your reliance on this income approach ? 
A. Yes, sir. 


Q. Is there anything else on sales, or are you finished? A. Well, 
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I have this, the Jefferson, which I might say that put the top value of any 
consideration that I could give as far as value per room basis. Now 
that had a similar situation to the Ebitt, that the land area involved 
was 15,776 square feet of very desirable land at the corner of Sixteenth 
and M. It included two other buildings next door to the hotel itself. 
That building sold on March 1, 1963, at the rate of $6,873 per room. 
And that is throwing in this additional land beside it, which contained 
4,041 square feet. So I only introduce this Jefferson Hotel sale to indi- 
cate that by the widest stretch of the imagination could I ever finda 
value as high as $6,873 per room, for the subject property. 

Q. What did your examination of these sales indicate as far as the 
per room price or worth of the Houston Hotel? [205] A. I estimate, 
Mr. Liotta, that this subject property would be salable at around 
$5,000 per room. Now, it’s a case of whether you use 130 rental units 
or whether you use 140 rooms. On each floor there is a two-room 
suite. So it would be somewhere in the neighborhood of $675,000 to 
$700,000, on a sale price per room basis. 

Q. Now, after consideration of all these factors, what did you do? 
A. I considered the results found by the three approaches, and recog- 
nize that that income approach was by far the most valid. I also re- 
viewed the fact that my cost approach came up to $695,000; that my 
market data approach would be somewhere between $675,000 and 
$700,000. So I gave my final valuation the benefit of an adjustment 
between the $654,000 and the maximum $700,000, and came up with 
$675,000 as my final valuation. 

Q. That was your opinion of the fair market value of this property 
as of July 26, 1963? A. That is correct. 

Q. Did 'that take into consideration the highest and best use of the 
property? A. It did. 

Q. Which you testified to was hotel use? [206] A. Yes, Sir. 


* Ke OK 
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|224| Q. Now then, going back to your figures, they purchased [225 | 
the Raleigh for $3,400,000; is that right, or was it $4,000,000? A. 
Let me review those two sales, The first sale which was as an oper- 
ating hotel was in 1962, May of 1962, for $2,525,000. 

Q. Yes. And that came out to $7,767 per room? A. That is 
right. 

Q. And multiplying that by 130 for the Houston you get $1,010,310 
for the Houston using the same ratio? A. You can do that, sir, but I 
would not. 


Q. I know. I didn't say you would. I am just asking the facts, sir. 
Now then, that sale was $3,400,000; is that right? A. From Hamilton 
Properties to Jerry Wolman by contract not recorded was $3,459,000. 

Q. $3,450,000? A. Yes, sir. 

Q. Now how much did it cost to tear it down? A. About $200,000. 

Q. $200,000 to tear it down? A. Right. 

Q. That's $5,450,000 for the land, right? A. No. Let's see. 


Wolman agreed to tear that down out of the million dollar profit that 
he made when he sold to John Hancock. 

Q. You said it was going to cost $200,000? [226] A. It cost Wol- 
man $200,000. 

Q. There either is a sale there or a contract to Sell that property 
for $3,450,000 or not. A. There was a contract but it was not re- 
corded, It was an interim type thing. : 

Q. Allright. So you add that $200,000 to the $5 million, and now 
they are going to puta $7 million office building on there. A. Justa 
minute. Wolman -- let's see. The cost to John Hancock of that land 
was $4,540,000, this is what I testified to before, or $152.47 per square 
foot. 

Q. Now then, with that Raleigh Hotel, $12 million for this office 
building, $12,450,000, and the Houston, only a block-and-a-half away, 
and you say it's four times bigger, that would be $4 million for the 
Houston, wouldn't it? A. Mr. Spriggs, you are comparing apples and 
oranges here, I mean, there is -- 
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Q. Now listen, is the Houston going to be tore down for an office 
building or not? 


* * OK 


[256] WILLIAM TAMER 


was called as a witness on behalf of the defendant, was duly sworn, 
was examined, and testified as follows: 


DIRECT EXAMINATION 


BY MR. SPRIGGS: 

[257] Q. What specific duties did you undertake as manager of the 
Houston Hotel? A. My specific duty is generally the back of the house, 
the maintenance, the upkeep and the housekeeping department, and I 
generally handle the real estate end. 

Q. Now the housekeeping department, does that mean the furnish- 
ing of the rooms? A. Furnishing and maintenance of the building. Of 
course, I assist at the desk whenever they need, or double in brass 
wherever it's necessary. 


* KK 


[261] Q. Now calling your attention to January of 1963 -- A. Yes. 


Q. What did your inventory reflect the furniture in each room at 
that time? A. Well it's a question of replacing what has worn out. 

Q. And what was that? A. You mean what I have bought in that 
particular time? Off-hand I don't have that record, but we do replace 


furniture as it needs replacing. 

Q. Well now, when you take an inventory, do you value the furni- 
ture in there? A. We value it as far as its usage is concerned. 

Q. Now calling your attention to January of 1963, what did your 
inventory reflect the value of the furniture tobe? A. According to my 
records here, $21,800 per unit. 

Q. And how did you break that down? A. Broke it down to what- 
ever is necessary to operate a room in any hotel, which is considered 
very low because of the size of our rooms. 
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Q. You might take one room there and give us an idea. A. I 
could take the one room. We have 20 square yards of rugs. 

Q. How much did that cost? A. It averages about $8 a yard, our 
commercial-type rug, and the padding averages $1.25 a yard, and lay - 
ing of the [262] rug runs about $20. The average room runs us $205.50 


to lay a rug. We have a box spring and mattress that runs us $82.50 


at wholesale cost. 

THE COURT: For what? I didn't get the item. 

THE WITNESS: Box spring and mattress. 

THE COURT: I See. 

THE WITNESS: We use Good Year as a rule, and they retail for 
about $150 and we get them for around $82.50. We have a Harvard 
frame. which is the heavy size, runs $8.95. Total beds per room, just 
box spring and mattress and the Harvard frame, runs $91.45. And 
they have -- we purchased approximately ten percent a year because 
of the average breakdown on that, in that particular item. 

We have a combination desk or dresser with formica top built to 
hotel specifications, and they average $89.95. I have records to prove 
all of my figures for your information. The mirrors run $20 each. 
The night stand averages $30.95. $1 for a waste basket: A desk chair 
runs us $10.95. The average upholstered chair averages $45. 

We have three lamps average in the room, and they run $20 for the 
three lamps. It runs about $5 for each stand-up lamp, and $10 for a 
floor lamp. I think you women are familiar with these prices very 
well, 

THE COURT: I wouldn't suggest you volunteer statements like 
that. Just give the figures. 

[263] THE WITNESS: Oh, I'm sorry. Venetian blinds average $5 each 
and there are three to a room at $15. Our baggage racks are $7.75. 
The ashtrays are fifteen cents each, three to a room, that's forty-five 
cents. Four glasses to a room, forty cents. One tray is fifty-five 
cents. We have one T.V. for $150. Air conditioner $150. and instal- 
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lation of air conditioners ran us $100 for complete wire installation 
on our bill. 

We have an average of two pairs of drapes at $8 a pair which is 
$16. Valance board is $10. Bedspreads average $8 or $10.50 per 
room. Bed pads, two pads at $4.50. Pillows, average of two pillows 
$9.50. Shower curtains run us $2.10. Blankets run $17.90, two blan- 
kets at $8.95 each. Bath towels, run us sixty cents each, four toa 
room, $2.40. Hand towels, $1.60. Wash cloths forty cents. Bathroom 
rug, $2.50. A bath mat is $1. Sheets and pillow cases for one room 
$11.80. 

So we have a total cost of $1029.23 per room. 

BY MR, SPRIGGS: 

Q. That's $1,029.23 for one room? A. Right. Multiplied by 140. 

Q. And what is the total, can you give us the total? A. That 
comes to $107,020. 

Q. $107 thousand -- A. $107,020. This is the actual cash we 
paid for these furnishings in this room. 

[264] Q. You mean in the hotel? A. Right. 

Q. Now were there any other furnishings in the hotel that you 
don't have listed there? A. Yes. In order to operate a hotel we 
have to have a lobby, a hallway, a laundry and various other supplies. 
Our laundry equipment alone to operate the hotel costs us $30,000. 
Our lobby furniture, that is, our lobby desks, and various items comes 
to $11,000. The hall rugs which is $1,000 for each floor, we have 
$10,000 in rugs. We have our air conditioners in the lobby, $1,400. 


Our office equipment which includes our safes, our files, adding 


machines, the various desks, stationery and various supplies come to 
about $10,000. 

Now lobby furniture, did you want me to itemize them ? 

Q. Yes. A. We have a couch at $125. Six chairs at $55, $330. 
Five rugs $150 which is $750. We have two desks at $85 or $170. 
Three $25 lamps, $75. Three $8 lamps, $24. We have five chairs at 
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$40 each. $200. Two tables at $55, $110. The drapes in the lobby $270. 
The murai on the wall cost $210. Piano was $150, and the television 
in the lobby ran us $185. 

In the back room we have two pairs of drapes, wall to wall drapes, 
and they were custom made at $90. We have [265 | 50 chairs, folding 
chairs at $4 each which was $200. Our linen supplies, glasses, soap 
and various supplies downstairs comes to $2,000. We have eight maids’ 
carts at $85 each, $680. A Sewing machine, a power sewing machine, 
$285. We have 11 vacuum cleaners at $59, one commercial vacuum 


cleaner, which is a wet and dry vacuum cleaner for scrubbing floors, 


$225. We have a commercial rug cleaner at $325. The light bulb in- 
ventory of last week -- 

Q. No, I don't want last week's. A. It's average, Sir. I mean, it 
doesn't vary. It's replaced once a month, $460, and we average about 
$500 a month in light bulbs, for inventory in that size house. 

Q. Isee. A. A scale, $300. Maintenance supplies for our plumb- 
ing and tools, paints, brushes, electrical equipment, key machine in the 
maintenance room is approximately $4,000. 

We have a grand total there of $74,000. The inventory in the build- 
ing was $74,213, Linen room inventory was $14,562. The restaurant 
equipment that belongs to us for the operation is $14,913. I believe 
that figure is wrong, because we haven't been able to check it, so there 
are a couple of storerooms down there. 

We have $210,000 in the inventory in order to operate our hotel 
today. There is very little variation from year to year except the in- 
creased cost each year to replace [266] these items. 

Q. I want specifically the total inventory for January 26, 1963. 

A. In January or June or July, they are all about the same. 

Q. Isee. A. I mean, there is very little variation. 

Q. All right. A. If an item is worn out we replace it, usually at 
a higher price. 

Q. But in January then, of 1963, the total is the total you gave? 

A. Right. 
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Q. Now do you have an opinion as to the value of this hotel? A. 
Yes, I do. 

Q. What is that value? A. I would say that it is worth about 
$1,500,000 or $1,600,000. 

Q. What do you base that on? A. I can't buy the same hotel for 
that price anywhere in the City of Washington. 

MR. LIOTTA: Objection, Your Honor. I ask that that be stricken. 

THE COURT: That may be stricken. 


* OK 


[267] CROSS EXAMINATION 


BY MR. LIOTTA: 
* * OK 
Q. And you realize, sir, then as personal property, the United 
States is not acquiring that property; you understand [268] that, don't 
you? A. That is part of the building, sir. One is no good without the 
other. Iam answering your question. 
THE COURT: No, the question is, you are taking that personal 
property out of the building ? 
THE WITNESS: No, Iam not, sir. Ihave absolutely no use for it. 
THE COURT: The Government is not taking this property. 
THE WITNESS: Sir, they are taking the Hotel Houston and the 
Hotel Houston is furnished. 
THE COURT: I don't want to enter into an argument with you, sir. 
The Government is turning this personal property over to you for what- 
ever use you wish to make of it; is that right? 
* OK OK 


(273] STEVE GEARY 


was called as a witness on behalf of the defendant, was duly sworn, was 
examined, and testified as follows: 
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DIRECT EXAMINATION 
BY MR. SPRIGGS: 


7” OK 

Q. And do you own real estate in the District of Columbia ? A, 
The Hotel Houston. 

Q. Now when you say the Hotel Houston, is that a corporation? A. 
That is a corporation, yes. | 

Q. And what is the name of the corporation? A. Capott, that’s 
spelled C-a-p-o-t-t. Capott Corporation. 

Q. And what is your position with the Capott Corporation ae 
Secretary to the corporation. 

Q. And who owns the stock of the Capott Corporation? A. I own 
fifty percent of the stock and William Tamer owns the other fifty per- 
cent. 
|274] Q. And now what is the Capott Corporation; what does it con- 
sist of? A. You mean the assets of the corporation? - 

Q. Yes. A. Principally the Hotel Houston. 

x OK OK 
(275| A. The value to replace the building? 

THE COURT: No, no. What in your opinion was the value of the 
hotel as of the date of taking, what the willing seller would be willing 
to sell for, what the willing purchaser would be willing to buy without 
any compulsion ? 

THE WITNESS: If somebody would come along and offer to buy it 


THE COURT: No, no, don't add your own explanation. You heard 
the definition of what constitutes fair market value, did you not, by the 


appraiser ? 

THE WITNESS: I did, Your Honor. 

THE COURT: According to that definition, as of the date of taking 
Mr. Spriggs' question should be. 
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MR. SPRIGGS: Yes, Your Honor. 

THE COURT: Can you express an opinion as of the date of taking 
as to the fair market value? 

THE WITNESS: $1,800,000. 

BY MR. SPRIGGS: 

Q. Now what do you base that on? A. WellI can't replace it. I 
tried to buy a property -- 

MR. LIOTTA: Objection, Your Honor. 

THE COURT: The opinion will be stricken out as long as you do 
not give your opinion based upon the factors of definition of fair market 


value, I will have to strike out [276] your opinion, Mr. Geary. Now 


once more I am going to give you the right to express your opinion as 
an owner, which you have a right to do, but you have got to base it upon 
these factors which the law describes as what constitutes fair market 
value, and it has to be as of the date of taking. 

Now you have heard the appraiser give the definition, which is the 
correct definition and which I will give to the jury in my charge to the 
jury that they have to consider. Based on those factors, what a willing 
seller, without any compulsion would be willing to sell it for, anda 
willing buyer, without any compulsion would be willing to buy it for. 

THE WITNESS: $1,800,000. 

THE COURT: I hadn't finished my question. Considering those 
factors which are in the definition, you understand that, Mr. Geary ? 

THE WITNESS: I do. 

THE COURT: You have got to base it on those factors, and based 
upon those factors if you have an opinion you may express it as of the 
date of taking. 

THE WITNESS: As far as value is concerned? 

THE COURT: Yes, sir. 

THE WITNESS: I did express that, Your Honor, $1,800,000. 


* OK OK 
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[279] A. None other than has been expressed already by the apprais- 


ers. I only know that property I have tried to buy, we tried to buy the 
Ebbitt Hotel and they wanted -- 

MR. LIOTTA: Objection, Your Honor. 

THE COURT: Sustain the objection. 

BY MR. SPRIGGS: 

Q. Now Mr. Geary, after this news release came up in January of 
1963, did you have a conversation with the General Services Adminis- 
tration representative? A. I did. 

MR. LIOTTA: Objection, Your Honor. 

THE COURT: Sustain the objection. 

BY MR. SPRIGGS: 

Q. Well did you ever receive a letter from the General Services 
Administration ? 

MR. LIOTTA: Objection, Your Honor. 

THE COURT: He may answer yes or no. 

THE WITNESS: I did. 

BY MR. SPRIGGS: 

Q. When was that? A. A short time after the taking of the prop- 
erty. 

Q. Can you identify that? A. Yes, sir. This letter is addressed 
to me. ! 

@. And what is the date? A. The date is September 4th, 1963. 
Shall I read it? 

[280] THE COURT: No, sir, you can't read it. 

BY MR. SPRIGGS: 

Q. What does it concern? 

MR. LIOTTA: Objection, Your Honor. 

THE COURT: Sustain the objection. It is not in evidence and 
hasn't been identified. 

MR, SPRIGGS: I want to mark this Defendant's Exhibit No. 1. 

(GSA letter of September 4, 1963 was marked Defendant's Exhibit 
No. 1, for identification.) 
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MR. SPRIGGS: I ask that this be admitted in evidence. 

MR. LIOTTA: I object to it, Your Honor. 

THE COURT: May I see it, please? 

(Brief pause.) 

THE COURT: Sustain the objection. 

MR. SPRIGGS: Your Honor, at this time I would like to make a 
proffer. 

THE COURT: You have made a proffer of this exhibit. You have 
already made the proffer. It is unnecessary. 

MR. SPRIGGS: Can I make another proffer as to what I intend to 
prove by it? 

THE COURT: The letter speaks for itself, and you can add nothing 
to it by what you say in the record. If you want to say anything addi- 
tional for the record you will have [281] to approach the bench. 

MR. SPRIGGS: I would. 

(At the Bench:) 

MR. SPRIGGS: Your Honor, they have brought out market value 
from an income approach. Now using their own figures which they 
want from an income approach, after the Government took it, they 
changed from what they made to $90,000 a year. AndI maintain that 


for purposes of showing the value and impeaching the witnesses of the 


Government, we have a right to introduce that evidence and would of- 
fer it as proof of market value, fair market value, based upon records 
of the Government. 
THE COURT: My ruling will remain the same. 
x KOK 


(291] STANTON KOLB 


was called as a witness on behalf of defendant, was duly sworn, was 
examined, and testified as follows: 
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DIRECT EXAMINATION 
BY MR. SPRIGGS: 


* Ok 
[293] Q. Now have you, at my request, made an appraisal of the prop- 
erty known as the Houston Hotel? A. Ihave. 

Q. And did you make an examination of the premises? A. I did. 

Q. And can you give us a description of those premises? 

A. I can. 

Q. And when did you make your examination? A.. In May and 
June of 1963. 

Q. And what information did you collect at that [294] examination? 

x OK 
[296] Q. And what information did you gather concerning the neigh- 
borhood? A. The neighborhood is in a rather dramatic state of change 
in that it has relatively recently, being the last several years partic- 
ularly, found purchasers of land and buildings for establishment of of- 
fice buildings. I have documented some 29 office buildings by name 
and location in the area of influence as I would see it, the immediate 
neighborhood area, not the entire downtown area. 

There have been several buildings in the area that have been taken 
out of their former use to be put into new uses, such as the Evening 
Star Building which was a printing press building which has been con- 
verted to a first-class office building and was leased to the Govern- 
ment, The same is true of the Times-Herald Building at 13th and 


New York Avenue. 
* oe OK 


[299] Q. Now what was the highest and best use of the property at that 
time as you determined it? A. Highest and best use of the Houston 


Hotel in my opinion is the uSe as a hotel, with the possibility of con- 
version to office building in the alternative, but the highest and best 
use is that of a hotel. 
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Q. Now were you able to form an opinion as to the fair market 

value ? 

* OK OK 
[300] THE WITNESS: As of July 26, 1963, my opinion of the value of 
the Houston Hotel property, exclusive of personal property, is 
$900,000. 

* OK OK 
[302] THE WITNESS: *** results in the present value of $484,000 for 
structure as is, exclusive of all personal property such as furniture, 
fixtures, window air conditioners, linens and supplies. 

So my opinion of the present worth of this building with its age is 
$484,000 for the structure, plus the land value. 

Q. And what is the land value? A. Ihave estimated the land 
value at $60 per square foot or $395,000. Therefore, with the addition 
of the tired building, if we please, and the land, I arrived at an esti- 
mate of value of the present improvements of $880,000 under this 
method, under this approach. 

Q. And did you estimate or equate that amount as to per room ? 
A. I did. 

Q. And what was that? A. $6769 per room for 130 hotel rooms. 

Q. Now did you use any -- what was the other estimate approach? 
A. The market data approach. The market data approach being what 
have other hotels in Washington, in this period of time, sold for ona 
per room basis. And having documented some dozen or more hotel 
sales in Washington, I came to an opinion as to that which this hotel 


would be worth on a per [303] room basis. 


Q. Now can you give us some of those hotels? A. Ican. Would 
you have me do so? 

Q. Yes. And estimate the sale price per room, if you can. A. 
Ican. One of the sales that we documented was that of the Carlyle Ho- 
tel at 500 to 514 North Capital Street. I have lot and square and size 
of lot area. That hotel is on land zoned C3-B. The subject property is 
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C-4 which is ordinarily considered to be the more valuable, the C-4 


property the subject hotel is on is considered more valuable generally. 

The Carlyle is an eight-story building with a double basement and 
contains 150 rooms. In many respects it is very similar to the Houston 
Hotel. It was sold in April of 1963 and subject hotel was July of 1963, 
under a contract that was made in August of 1962 for $1,100,000 or at 
the rate of $7333 per room. 

There was also another hotel which bore similarity in the Maury 
Hotel, and -- Your Honor, may I ask a question before proceeding on 
this ? 

THE COURT: Yes. 

THE WITNESS: May I ask it? 

THE COURT: Do you want to talk to him privately ? 

THE WITNESS: No. I won't take a second, Your Honor. 

[304] (Brief pause.) 

THE WITNESS: I would like, if I may, to have reference to this 
hotel stricken for the reasons that I have given to you, and I hope you 
convey it to the Court at another time. 

BY MR. SPRIGGS: 

Q. And that was for what reason? A. The possibility of being 
inadmissible because it being a sale to the Federal Government. 

Q. Thank you. 

MR. LIOTTA: Isn't it a fact, Mr. Kolb, that it was a sale in con- 
demnation to the Federal Government? 

THE WITNESS: No, Mr. Liotta, it was a sale by private negotia- 
tion. Frankly, whether or not the powers of condemnation had been 
used by the International Monetary Fund or not, I don’ t know. I know 
Congress had given that right to the International Monetary Fund, but 
it did not come to Court action. It was private negotiation. I need not 
use it, aS you wish. 

BY MR. SPRIGGS: 

Q. Let's dismiss that from your comparables. A. Yes. 
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Q. Now then, getting back to the Carlyle -- A. Did you want me 
to list a few sales for you? 

Q. Yes. Go ahead. [305] A. The Colony Hotel was sold in De- 
cember of 1962. 

MR. LIOTTA: Objection, Your Honor. I request the witness, with 
Your Honor's permission, to give the address and the time of the sale 
so I have a chance to make an objection. 

THE COURT: All right. Before you get to the price, give the ad- 
dress and all this other information. 

THE WITNESS: Thank you, Your Honor. 

The Colonial Hotel was a sale in December of 1962. The Colonial 
is located at 1156 Fifteenth Street, and contained twenty rooms and 
baths, two elevators, and it was sold for $1,200,000, which equated to 
$6000 per room. 

BY MR. SPRIGGS: 

Q. Were there any others? A. A Sale of the Raleigh Hotel at 
401 to 442 Twelfth Street and 426 Eleventh Street, was a sale of a 
building built in 1911 of 425 rooms and bath with four elevators, it was 
sold in 1945 as a first sale at the rate of $5142 a room. It was resold 
in May of 1962 at the rate of $5941 and resold in February of 1963 at 
the rate of $9411. That was its last sale. 

Q. And how much did that equate per room? A. That last sale 
was $9411. 

Q. Now were there any other hotels which you were able to -- 
that were Sold on the open market that you compiled? [306] A. I did. 

Q. Will you give some of them? A. The Blackstone Hotel was 
sold in April of 1960, which hotel contained 60 rooms, and this is at 
Seventeenth and K Street, to get it better in mind, 1611 Seventeenth. 
That sold at the rate of $10,250 a room. 

Q. And when was that sale? A. That sale was April of 1960. 

Q. And who was the parties involved? A. Maxwell Houston to 
S. K. Ornstein. 
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Q. Did you make any other -- was there any other sales of ho- 
tels in that particular area? A. Of the area of the Blackstone ? 

Q. Yes. A. Yes. The Mayflower Hotel is a block away from it. 
It sold in February, 1956. 

Q. And how much did it sell for, and who were the parties? A. 
The parties to it was sold in February, 1956 for $12,800,000 by Conrad 
Hilton to the Hotel Corporation of America, at the rate of $12,800 per 
room. 

Q. Now were there any other hotels in that area? A. The Du- 
Pont Plaza sold at DuPont Circle. 

Q. What was the date of that sale? A. That was April, 1959. 
[307] Q. And who were the parties? A. Alvin J, Aubinoe to Robert 
Futterman. 

Q. And what was the date of the sale? A. April, 1959. 

Q. And what was the sale price on that? A. $4,500,000. 

Q. And how much was that per room? A. That was $12,857 
for each of the 350 rooms. 


Q. Now is there any other hotel over in that specific area? A. 
Yes, the Claridge Hotel. 
Q. And when was that sold? A. That was sold in March of 1958. 


Q. And who were the parties? A. The parties were Mrs. Walter 
Free and Mrs. Vincent Gallagher. 

Q. What was the sales price on that? A. $700,000 or $10,600 per 
room. 

Q. And how many rooms does it have? A. Sixty-six rooms. 

Q. Now did you make any comparison, were you able to estimate 
any comparison of the Hotel Houston as in comparison with say the 
Colonial Hotel as to comparability? How did it compare with it? 

THE COURT: Colonial or Colony? 

MR, SPRIGGS: Yes, Colonial, C-o-l-o-n-i-a-l. 

THE COURT: Is this one of the hotels that this witness testified 
to? 


MR, SPRIGGS: Yes. 

THE COURT: Colonial. 

MR. SPRIGGS: It sounded like Colony at the time, Your Honor. I 
think I put Colony at first. 

THE WITNESS: We are talking now about the Colonial Hotel, 1156 
Fifteenth Street. That is the one we are talking about, is it? 

BY MR. SPRIGGS: 

Q. Right. A. And you asked me did I make some comparison be- 
tween it and the Houston? 

Q. Yes. A. Yes, indeed. Each of the hotel sales I compared on 
several basis and documented. For instance, on the hotel that we 
speak of, it has a lot of 104 foot by 153 feet or 16,604 feet. That has to 
be compared to our 6500 foot land and weighed plus and minus as to 
that factor and location, corner location versus inside location. That 
building is seven stories, brick and steel. It was built in 1918. We 
are going to relate that to the time that the Houston Hotel was built. 
These are the degrees by which it wears out. We relate and compare 
the 200 rooms in the Colonial Hotel to the [309] Houston Hotel of 130 
rooms. We compare the fact that this hotel, each of them had two 
elevators. We compare the cubic content of this hotel to the cubic 


content of the Houston Hotel. 


We make a comparison between date of sale on December of 1962 
as against July of 1963. 

Q. And how did the Houston Hotel compare with the new Colonial 
Hotel? A. I think the Houston Hotel has a slight edge on the Colonial 
Hotel. The Colonial sold at $6000 a room. I estimated the Houston 
at $6800 a room. Sol give ita little plus, ten or so percent plus. 

Q. Now did you make a comparison, how did the Houston compare 
with the -- I beg your pardon. 

Was there any hotels in the immediate area of the Hotel Houston 
that you determined? A. Yes. 

Q. And what was that hotel? A. One of those that I documented 
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is the Stratford. Wait a minute. I'll start from the beginning. T met 
tioned the Carlyle Hotel at North Capital Street. 500 North Capital 
Street. That is to the east of subject property and not to the west. 


That is on the Union Station Plaza. 

Q. And what factors did you use in your comparison in that in- 
stance? [310] A. The same that I spoke of earlier as comparing lot 
area, zoning, age, size of the hotel. The Carlyle has 150 rooms versus 
130 in subject hotel. The date of sale I have estimated the Houston at 
$6800 and the Carlyle sold under contract of August, 1962, settled in 
April of 1963 at $7333 a room. 

Are you asking me about other hotels in the area? 

Q. Yes. A. The Ebbitt Hotel is removed from subject by about 
three blocks. That is at 1000 to 1008 H Street. It is a hotel that sold 
in November of 1962 at the rate of $4926 per room. It had 149 rooms 
in eleven stories. It also had two passenger elevators as did subject 
hotel. It was built in 1926. The lot area there was 11,000 feet. Most 
of the lot -- I don't mean most of it, I mean a substantial part of the 
lot is not being utilized. In the Houston Hotel, as I mentioned earlier, 
all but 175 feet of the lot is being used by improvements. » 

Q. What comparison did you make then? A. The same compari- 
son of date, number of rooms, age, condition, clientele. | 

Q. And how did the Hotel Houston compare with the Ebbitt from a 
comparable approach? A. I think that the Houston Hotel has an edge 
on the Ebbitt Hotel as is evidenced by the fact that the Ebbitt, [311] 
after its sale, had substantial improvements put into it to bring it up- 
to-date, and speaking again of the Colonial if I may, I felt that the 
Houston had the edge there because after the sale of the Colonial Ho- 
tel, it went out of existence as a hotel, which would only indicate that 
it had not been able to successfully operate as a hotel. That is not 
true of the Houston. 

Q. Now then, there was a hotel on Twelfth Street, was there, that 
you mentioned, or on Pennsylvania Avenue? A. Oh, yes. I gave the 
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address of the Raleigh Hotel at Twelfth and Pennsylvania Avenue. I 
gave the Twelfth Street address. 

Q. Yes. And did you make a comparison? A. Yes, we made the 
same type comparison as I said before. As I mentioned, there were 
several sales involved there, from 1945 allthe way up to 1963. It con- 
tained 425 rooms and baths. It had four elevators, very antiquated 
ones. It had two freight elevators. It was a 13-story building. It 
had a much larger floor area, 250,000 square feet of floor area. All of 
these comparisons were made, in each instance. 

Q. And how did the Hotel Houston, how did it compare with the 
Raleigh? A. The Raleigh has much the better location, much the 
better building site, it has much the better street frontage, even though 
it is in the same zoning, the C-4 zoning, its [312] frontage on Pennsyl- 
vania Avenue gives the possibility of an increased height of a structure 
that could be put on that site. It's better because of its site. It's 
better because of its size and street exposure. Physically, it was not 
as good. 

Again, I think the best evidence of that is that its furnishings were 
auctioned off post haste upon its sale. 

Q. Now taking all of those comparisons which you have spoke 
about, you stated the value of the Houston was $900,000? A. That is 
my opinion. 

Q. That was your estimate of fair market value? A. That is 
correct. 

Q. On July 26, 1963? A. That is correct. 

Q. Now did you make any estimate of any other uses that the 
Houston could be put? A. Yes. 

Q. What was that? A. That of an office building. 

Q. And can you give us your estimate of its value as an office 
building? A. Yes, I can. 


Q. What was the estimate? A. Asa vacant building my opinion 
is that the building at present is worth $835,000, in a position to be 


converted to office use. 
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[327 | CROSS EXAMINATION 
BY MR. LIOTTA: 


x OK OK 
[351] A. No, Mr. Liotta, I don't have that memory. 

Q. All right, sir. 

MR. LIOTTA: I have no further questions, Your Honor, but I 
would like to make a motion at the bench, if I may. 

THE COURT: Do you have to come to the bench? 

MR. LIOTTA: I want to make a motion, if I may, a motion con- 
cerning Mr. Kolb's testimony. 

THE COURT: All right. 

(At the bench.) 

THE COURT: I don't like these constant approaches to the bench 
that on ordinary objections should be made at the table. There are too 
many approaches to the bench that continually prolong lawsuits. If it 
is a motion to strike the testimony, it could have been made just as 
well at the counsel table. 

MR. LIOTTA: That is what it is, Your Honor. 

THE COURT: It could just as well have been made in open court, 
because it is the same as an ordinary objection. 

The motion is denied. It is entirely up to the jury tg determine 
the probative value of the testimony. I assume that is what your mo- 
tion was. 

MR, LIOTTA: Yes, that was the motion, Your Honor. 

THE COURT: Motion denied. 

MR. LIOTTA: May I state my reasons for the record, Your 
Honor ? 

[352] THE COURT: Sure. 

MR. LIOTTA: I move to strike Mr. Kolb's testimony on the basis 

that it is pure opinion not based on fact. 


THE COURT: Pure opinion? Everything is opinion, all these ex- 


perts’ testimony is opinion, Mr. Liotta. I am surprised that you would 
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make a statement like that. You asked your own appraisers’ opinion. 


It is all in the realm of opinion, so that is no basis for striking the 
testimony. 

MR. LIOTTA: And further, sir, that Mr. Kolb's estimate of fair 
market value includes personal property, the amount of which he does 
not know, and therefore has no relationship to the fair market value of 
this property as of July 26, 1963. 

THE COURT: Motion denied. It is entirely for the jury to deter- 
mine. 

(In open Court.) 

MR. SPRIGGS: I have no further questions. 

THE COURT: All right. You may step down. 

THE WITNESS: May I be excused, Your Honor? 

THE COURT: May this witness be excused, Mr. Liotta ? 

MR, LIOTTA: No further questions. 

THE COURT: All right, you are excuSed. 

THE WITNESS: Thank you, Your Honor. 

(Witness excused.) 

THE COURT: Go ahead. Call up your next witness. 

x K * 


[356 | _JAMES A, CARROLL 


was called as a witness on behalf of the defendant, was duly sworn, 
was examined, and testified as follows: 


DIRECT EXAMINATION 
BY MR. SPRIGGS: 


* OK K 
[361] Q. And what methods did you use? A. Well I used a cost ap- 
proach, which is the estimated reproduction value of the improvement 
less a reasonable depreciation plus the value of the land, I made a 
conversion study, that is, what in my mind was the highest and best 
use the property could be put to, would be to convert it into an office 


building rather than its present operation, that is, to net a higher in- 
come to the owner. 

And then I made a Study of the property as a hotel operation, and 
then I finally made a comparative examination of it. 

* OK OK 

[365] A. *** My next approach was as exists, a hotel operation and 
from the report the gross income was $255,572.36. Now that is the 
1963 income. The total operating expenses, that is, direct expenses 
and operating expenses, amounted to $181,001.88, which left a net in- 
come of $74,570, which I capitalized at eight percent and produced a 
value of $932,131. 


* OK 


Q. Now did you mention a while ago that you had made a fourth 


approach? [366] A. Yes, sir. On the sale which I considered -- 
well, computing the value of the Houston Hotel property on the closest 
comparable sale, that of the Raleigh Hotel property, which was pur- 
chased for the same purpose aS the condemnation of the Houston prop- 
erty. I came up with the following conclusion: The Raleigh sale as 
reported -- 

THE COURT: I didn't understand when you said purchased for the 
same purpose as the condemnation of the Houston. 

THE WITNESS: That is to clear it, to clear the site for some 
other purpose. 

THE COURT: The condemnation of the Houston is to build the 
F.B.I. building, and the purchase of the Raleigh was to build an office 
building. Is that right? 

THE WITNESS: What I am getting at is that both of them were 
purchased for ground use only because the existing buildings would be 
removed in both instances. 

THE COURT: But they were purchased for different purposes 
though. 

THE WITNESS: Yes, but what I meant was the purpose to clear 
the site. 


THE COURT: But you indicated in both cases the site would be 
cleared? 

THE WITNESS: Yes. 

THE COURT: And not that they were purchased for the [367] 
same purpose. 

THE WITNESS: Yes. 

THE COURT: I didn't understand that. 

THE WITNESS: I'm sorry I didn't make that clear. 

The reported sale of the Raleigh had 27,380 square feet of area, 
which using that against the reported purchase price produced a square 
foot value of $146 a square foot. The site cost then was $4 million with 
the building on it. The cost of demolition in order to prepare the site 
for construction was estimated at $150,000, which made a total cost of 
the property cleared for construction of $4,150,000, or $151 a square 
foot for the ground cleared. 

Now the comparison was the Houston Hotel had an area of 6,579 
square feet and using the same basic value -- 

THE COURT: Let me get this clear. Are you now using this 
really as a comparable sale, but aren't you in effect coming back to 


the demolition of the Houston using it for an office building ? 


You are not considering it for use as an F.B.I. building ? 

THE WITNESS: No, sir. 

THE COURT: Well you are assuming that the building is going to be 
demolished and consequently it won't be used as a hotel? 

THE WITNESS: That's right. 

[368] THE COURT: You are assuming it is going to be used for an 
office building ? 

THE WITNESS: Or whatever use -- 

THE COURT: Which are you -- which is your determination of 
value on this situation? How does that differ from the one you just 
gave as an office building ? 

THE WITNESS: On this analysis, if it please the Court, this is 
based on two pieces of ground cleared for construction. 


67 


THE COURT: For what use? 
THE WITNESS: For whatever use it could be put to. 
* * OK 
[372] THE WITNESS: The purpose of this comparison was, the 
Raleigh Hotel was bought by private interests for private use, and they 


reportedly intend to construct a multi-million-dollar office building on 


the site. Well 1am disregarding that. I am trying to arrive at ananal- 
ysis of the two sales to show comparability of the cleared site only, 
and for what purpose they are going to be used for, why that’s -- 

THE COURT: Then in your fourth approach, you are arriving at 
a value based solely on the value of the land, is that correct? 

[373] THE WITNESS: That's correct. 

THE COURT: Without regard to what use it is going to be put 
whatsoever ? 

THE WITNESS: By comparison with the other sale. 

THE COURT: All right. Go ahead. 

THE WITNESS: The Houston Hotel, using the same comparable 
figure that you have in the sale of the Raleigh of $146 would produce 
a value of $960,534. I felt that this site was inferior to the other site 
by reason of the fact that the Raleigh site had a small line of frontage, 
71 feet on Pennsylvania Avenue, and for lack of corner influence of the 
subject property, I deducted from that $50,000 for lack of that corner 
influence, which gave a value of $910,504. 

And then adding an estimated cost of demolition, because here you 
have less than a third of the amount of the building to demolish, that 
was estimated at $50,000, and if you add the cost of the demolition you 
would have a cost of the site cleared, the same as the Raleigh Site is 
cleared, of $960,534 as against the Raleigh site of $4,150,000. 

And this, broken down, would produce a square foot rate for the 
Houston site cleared and rented for any type construction would be 
$146 a square foot. 


[415] THE COURT: *** The jury is not to consider, in determining fair 
market value of the property taken by the Government, any personal 
property in the hotel because the Government has taken only the land 
and the building. 

* OK OK 
[422] THE COURT: *** approach and in his opinion the fair market 
value on the date of taking was $900,000. 

The second appraiser for the defendant, Mr. Carroll, used the re- 
production cost approach, the conversion approach, the income ap- 
proach, and the comparable sales approach, and his opinion was that 
the fair market value on the date of taking was a different value for 
each approach with the highest value being $975,000 in the conversion 
to an office building approach. 

In addition, one of the owners, Mr. Tamer, testified that in his 
opinion the fair market value on the date of taking was $1,500,000 or 
$1,600,000. 

The other owner, Mr. Geary, testified that in his opinion the fair 
market value as of the date of taking was $1,800,000. 

In addition, Mr. Clarke, a former owner of the Ebbitt Hotel, testi- 
fied that in his opinion the fair market value of that hotel on the date of 
taking was $1 million, or $750,000 to $800,000 if several additional 
parcels of land which were sold with the Ebbitt Hotel were excluded 
from the computation. 

You will not consider, members of the jury, the delay since the 
date of the taking or any allowance of interest. These are matters of 


law for the Court alone to determine. 
x * OK 


[433] THE COURT: *** issue was to be determined by the Court based 
upon any further evidence to be submitted by either party and upon any 


authorities to be submitted in connection with said issue. Therefore, I 
am setting this issue down for determination at 1:45 next Thursday, 
which will be the 2nd of July at 1:45. 
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The subpoena which had been issued for this afternoon against J. 


George Stewart or his representatives calling for the lease agreement 
between the United States Government and the Knott Hotels Corpora- 
tion, regarding the Congressional Hotel, will be quashed, in the first 
place, because of the fact that it calls for the return of the documents 
this afternoon without consultation with the Court; in the second place, 
the Court would rule that whatever evidence would be submitted in con- 
nection with said basic remit, the Court would not receive in the de- 
termination of what is a reasonable rental value of the property in the 
Houston Hotel in question. 

The Court is of the opinion that the best evidence to determine 
the reasonable value, equitable value of what the rental should be is 
from the operation of the hotel itself in the year immediately preceding 
the taking by the Government up to July 26, 1963; and we have the con- 
cededly correct statement of the certified public accountant of the 
Houston Hotel indicating the complete operations of the [434] hotel 
which the Court feels is ample and sufficient evidence for the Court to 
determine what a fair and reasonable rental value should be for it from 
the date of the taking until possession is surrendered by the owners to 
the United States Government. 

Now, if the owners of the property wish to submit any additional 
testimony by way of expert testimony or otherwise concerning what the 
fair and reasonable value, rental value of this Houston Hotel was during 
the period from the date of taking, what the reasonable value would be 
from the date of taking to surrender of possession, they are perfectly 
privileged to do so next Thursday afternoon at 1:45. 

They can also submit any evidence they may want to submit in view 
of the discussion had with Mr. Spriggs concerning the claimed difficulty 
of securing the money that was paid into the Clerk of the District 
Court's office by the Government which required the property owners, 
according to their contention, to pay roughly $1,100 in interest. They 
may submit any evidence they may have on that issue. 
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And as to the matter of taxes, it would be my feeling that, as long 
as that matter of tax money is being held in escrow pending Court of 
Appeals’ decision on what the status of that money should be, it would 


seem to me that whatever order I make on the rental should provide 
that that *** 


BRIEF FOR. APPELLANTS - ears 


ee ee rN 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


a 


No. 19,237 


CERTAIN LAND IN THE CITY OF WASHINGTON, 
DISTRICT OF COLUMBIA, AND SINCLAIR REFIN- 
ING COMPANY, A MAINE CORPORATION, ETAL., 
AND UNKNOWN OWNERS, 


Appellants, 


V. 


UNITED STATES OF AMERICA, 
Appellee 


Appeal From the United States District Court 
for the District of Columbia 


United St ates Court of Appeals 
for the Distiict of Culusura Circuit 


FILFB «SFP 3 ¢ 996 JOHN J. SPRIGGS, JR. 

fe mer 2S ioe 614 Indiana Avenue, N.W. 
Washington 4, D.C. 

Attorney for Appellants 


Nate we air Uae 


CLERK 


QUESTIONS PRESENTED 


1. Was it error to rule inadmissible into evidence on the issue 
of market value, or impeachment a letter from the General Serv- 
ices Administration, who instituted condemnation proceedings herein 
to Stephen R. Geary, Capott Corporation, whose property was con- 
demned, stating that the fair rental value of the Hotel Houston estab- 
lished by the Government's appraisers was $7,500 a month, and de- 
manding $6,750 per month as the lowest rent acceptable by the gov- 
ernment for the said Hotel? 


2. Was it error for the Court in condemnation proceedings to 
charge monthly rent against the owners of a hotel business from the 
date of taking and the trial date, and to set off the so-called monthly 
rent against the just compensation award, even though the original 
notice of condemnation did not claim that a rental charge would be 
made against the owner? 


3. Can the United States under the guise of a public use, condemn 
private businesses for the land under it and force the private owners 
to pay for the taking in the form of rent, by acquiring a site years be- 
fore it is actually needed for construction? 


4, Can the United States, under the 5th Amendment to the Consti- 
tution, condemn private land upon which a hotel business is standing, 


without first paying to the owner just compensation for the hotel fur- 
nishings as well as for the land and the building? 


5. Does a charge of monthly rent of $1,200 per month against a 
hotel owner between the period of taking and its destruction consti- 
tute an unequal distribution of the tax burden? 


6. Does the United States, under the 5th amendment to the Con- 
stitution have the power under eminent domain to take private prop- 
erty to become a landlord? 


(22) 


7. Did the jury in its deliberations ignore the real value of the 
Hotel Houston as determined from actual hotel sales in favor of esti- 
mated market value? 


8. Was the finding of $700,000 as just compensation for the Hotel 
Houston so grossly inadequate, unreasonable, and unjust, as to justify 
a new trial? 


JURISDICTIONAL STATEMENT 
STATEMENT OF FACTS 

STATUTES INVOLVED 

STATEMENT OF FACTS RELIED ON 
SUMMARY OF ARGUMENT 
ARGUMENT 


I. The Court erred in granting summary judgment to the gov- 
ernment after answer raising issues of fact ; 


IL & Ill. The Court erred by permitting the government to in- 
troduce into evidence and hand to each juror a typewritten 
sheet containing the appraisal figures of the government's 
expert witness while denying the appellant's request to ad- 
mit into evidence its exhibit #1, which was a letter from 
the General Services Administration to the appellant's agent 
demanding monthly rental of $6,750 per month and stating 
that the monthly rental was based upon government apprais- 
ers' appraisal of fair rental value of $7,500 per month. 


. The jury verdict was grossly inadequate, unreasonable, un- 
just and contrary to the weight of the evidence and the law 


. The trial court erred in charging $16,500 rent against the 
hotel as rent from the date of taking July 26, 1963 to July 
31, 1964 and in ordering that amount to be deducted from 
the just compensation award entered after the trial. The 
court further erred in charging the hotel $1200 rent per 
month from July 31, 1964 until the premises are vacated 
for destruction of the hotel building. ..-.- e+ ee ere e errs 


. The court erred in refusing to require the United States in 
this action to make payment of just compensation for the 
hotel equipment, the hotel furnisutre and furnishings in+ 
stalled in the hotel as a necessary and indivisible part of 
the Hotel Houston at the time of taking on July 26, 1963. 
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BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This proceeding was instituted by tie Attorney General of the 
United States at the request of the General Services Administration 
for the taking, of the Hotel Houston under the power of eminent do- 
main, purportedly for the site acquisition for a proposed Federal 
Bureau of Investigation Building. 


The action was filed on July 26, 1963 in the United States Dis- 
trict Court for the District of Columbia. Judgment on the Jury Ver- 
dict of $700,000 as just compensation was filed July 2, 1964. 


The jurisdiction of this court is invoked under Sections 1291 and 
1294 of the Act of June 25, 1948, c. 646, 62 Stat. 869, 929, 930, 28 
USCA 1291, 1294 (1) relating to appeals. 


STATEMENT OF FACTS 


The appellant, Capott Corporation, was on July 26, 1963, the 
owner, in possession, and operating the Hotel Houston, 910 E Street, 
N.W. in tne District of Columbia. 


The Hotel consists of eleven (11) stories, brick constructed 
puilding situated on Lot 835, Square 378, containing an area of 
6,578.75 square feet more or less. At tne time of tne taking, the 
notel was operating as a hotel containing 140 transit rooms and the 
building was in good condition, was completely furnished as a hotel, 
and had individual air-conditioning units in each room. It is situated 
in the center of town within walking distance to most of the stores 


and public buildings. It is zoned commercial C-4, and saowed an av- 


erage 85% occupancy for a period of five years prior to the date of 
trial on the issue of just compensation. 


An action of a civil nature brought by the Attorney General of the 
United States at the request of the Administrator of the General Serv- 
ices Administration for the taking of the Hotel Houston under the 
power of eminent domain purportedly for a public use. A notice of 
a complaint in condemnation was filed in this cause on July 26, 1963 
against the Capott Corporation and other interested trustholders, in- 
cluding the District of Columbia for the purpose of protecting Dis- 
trict taxes or assessments that might be due and owing. 


The authority for the taking was stated to be the Act of August 1, 
1888 (25 Stat. 357 c. 728), as amended; the Act of March 1, 1929 (45 
Stat. 1415), as amended, District of Columbia Code 1961 ed., Sections 
16-619 to 16-644; the Federal Property and Administrative Services 
Act of 1949, approved June 30, 1949 (63 Stat. 377), as amended; the 


Public Buildings Act of 1959, approved September 9, 1959 (73 Stat. 
479), as amended; and the Independent Offices Appropriation Act, 
1963, approved October 3, 1962 (76 Stat. 716), and all other acts 
amendatory of or supplementary to the said acts. 


The notice provided that if the appellants had any objection or de- 
fense to the taking of their property (that is parcel 2 in the notice) to 
file an answer within 20 days after service of the notice upon them; 
that failure to answer would constitute a consent to the taking and to 
the authority of the Court to proceed to hear the action and fix just 
compensation. Simultaneously therewith, a declaration of taking was 
filed and the sum of $650,000 was deposited into the registry of the 
United States District Court for the District of Columbia as esti- 
mated just compensation for parcel 2 in the proceeding which was 


owned by the appellant Capott Corporation, organized under the laws 


of Delaware. 


Appellant filed a timely answer on August 2nd, 1963, which object- 
ed to the taking, objected to the estimated just compensation, setting 
forth that the taking was beyond the Legislative grant set forth in the 
notice and declaration of taking; that the statutory authority cited for 
the taking was unconstitutional in that the delegate legislature and 
judicial power to an administrative officer without sufficient stand- 
ards and safeguards, and that the seizure was not a necessary public 
use; that it worked an undue hardship upon its business enterprise; 
that the cost of the public purpose was prohibitive and that the same 
amount of land could be obtained at much less public expense. 


The United States on August 27, 1963, then filed motions in the 
alternative for judgment on the pleadings, to strike answer, for hear- 
ing and determination of right to condemn or for summary judgment 
under Rules 12(c), Rule 12(f), Rule 12(d), and Rule 56 of the Federal 
Rules of Civil Procedure. 


Appellant filed opposition to the motion September 23, 1963 to 
which the appellee filed a reply September 27, 1963 and a supplement 
to the reply October 11, 1963. On October 28, 1963, the motion lor 
summary judgment was granted by the United States District Court 
for the District of Columbia but expressly left the issue of just cum- 
pensation to be determined. An order was filed on that memoran- 
dum opinion November 1, 1963. 


The declared public use for which appellants property was taken 
was as a site for the construction of the Federal Bureau of Investiga- 
tion Building in the District of Columbia and for such other uses as 
might be determined by Congress or by Executive Order. 


The jury awarded $700.000 by its verdict on June 26. 1964; judg- 
ment issued July 2. 1964; hearing on rent held on July 20, 1964; a mo- 
tion to set aside judgment or an additeur was filed July 27, 1964 which 
was denied December 11, 1964. 


Note 


Plaintiff, United States, on page 1 in its proffered pretrial stipu- 
lation stated the applicable law to be that just compensation was limi- 
ted to fair market value at the date of taking and that sales of the 
same or similar properties reasonably near in time were the best 
evidence of market value. That in Federal eminent domain proceed- 
ings, prior sales of the property itself furnished the most important, 
unbiased, factual evidence of market value; cited cases to that effect 
and then on page 5 stated that in the absence of prior sales of the sub- 
ject property, the best evidence of value available is the price at 
which comparable properties in the vicinity of the condemned prop- 
erty changed hands in coluntary transactions at about the time of tak- 
ing, citing Baetjer v. United States, 143 F.2d 391, 397 (C.A. 1, 1944) 
cert. denied 323 U.S. 772. 


On page 11 of Pretrial Statement, United States followed this by 
stating that in fixing the value of the property condemned, capitaliza- 


tion of income was competent in determining what is just compensa- 
tion and that rental value was always admissible in determining mar- 
ket value of real estate. Thus it was stipulated by the Government at 
Pretrial that the most valuable approach to the issue of just compen- 
sation was an actual sale of the subject property and if there was no 
sale then the open market sale of the other hotels in the area. 


Yet at the trial the Government relied upon an admitted much 
less accurate method of capitalization of income. 


The case went to trial on June 22, 1964 on the issue of just com- 


pensation, for the land and the building as a unit (Tr 75), the furni- 
ture, the fixtures, the window air-conditioners, various furnishings, 
were declared not to be a part of the taking (Tr. 24) nor was it con- 
sidered in the government appraisals of just compensation (J.A. 22, 
Tr. 195). On June 26, 1964, the condemnation jury of 5 returned a 
verdict of $700,000 as being just compensation for the land and build- 
ing which was operating as a hotel. 


The award did not include the personal property in the hotel for 
which the owners paid $1,029.23 per room (J.A. 48-49), equipment for 
the rest of the hotel at $102,980 making a total cost of $210,000 in 
personal property to operate the hotel (J.A. 49). Judgment on the 
verdict was entered July 2, 1964. On or about May 22, 1964, the Gov- 
ernment made a motion for an order from the Court to determine 
rental payable by appellant to the government for rent from July 
26, 1963 to the date the building would be vacated. Opposition was 
filed to the motion and on July 20, the Court entered an order charg- 
ing appellant $16,500 as rent accrued from the date of taking to July 
31, 1964 and ordered that it be deducted from the judgment entered 
on the jury verdict. In addition, the court ordered payment of $1,200 
per month to the government by the appellant until the building was 
vacated. 


Appellant filed a motion to set aside the jury verdict or for an 
additeur on the award or in the alternative for anew trial. This was 
denied December 11, 1964 from which this appeal followed. 


STATUTES INVOLVED 


The Act of August 1, 1888 (25 Stat. 357, c. 728) as amended; the 
Act of March 1, 1929 (45 Stat. 1415), as amended, District of Colum- 
bia Code, 1961 ed., Sections 16-619; the Federal Property and Ad- 
ministrative Services Act of 1949, approved June 30, 1949 (63 Stat. 
377), as amended; The Public Buildings Act of 1959, approved Sep- 
tember 9, 1957 (73 Stat. 479), as amended; and the Independent Of- 
fices Appropriation Act of 1963, approved October 3, 1962 (76 Stat. 
716), and all other acts amendatory of or supplementary to the said 
acts. 


STATEMENT OF POINTS RELIED ON 


1. The Court erred in granting summary judgment to the 
Government after appellant filed an answer raising an issue of fact 
as to whether the taking of appellant's business was a necessary pub- 
lic use? Whether the taking was beyond the statutory authority? And 
whether the statutory authority was constitutional? 


2. The Court erred by admitting into evidence and handing to 
each juror a typewritten appraisal figures of the government ap- 
praisor while refusing appellant's request to admit into evidence a 
letter from the General Services Administration to the appellant's 
agent, stating the government appraisers had established a fair rental 
value of $7,500 per month for the appellant's hotel. 


3. The jury verdict was grossly inadequate, unreasonable, un- 


just and was contrary to the weight of the evidence and the law. 


4. The taking of appellant's hotel on July 26, 1963 by the United 
States, and charging monthly rent against the appellant's purported 
just compensation award does not constitute a public use. 


SUMMARY OF ARGUMENT 


A hotel, according to an old Oxford dictionary, is an Inn and an 
Inn is a public house for lodging of travelers, etc. The etc. ina 
modern hotel may include hotel facilities anda multitude of services. 


The Hotel Houston, may be defined as a building, erected, fur- 
nished, and equipped on a site proven to be strategic for a profitable 
operation in serving those in search for lodging in the center of the 
District of Columbia. When the hotel was built and put into operation 
in 1927 it became a business and not just a building. As a business 
it became one indivisible, integrated structure. It was well located, 
had built up and maintained a good name as a commercial transit 
hotel providing bed, bath, food and other hotel services for the trav- 
eler. As a hotel the various parts, such as beds, baths, chairs, towels 
and food, became a part of the whole structure. Since each part be- 


longed to the whole, each part has no function or value except when 


integrated into the whole structure. 


Thus, when the Government instituted condemnation proceedings 
to acquire the land for a F.B.L building, it had no right to chop it up 
into bits, taking the building, and leaving the equipment in the owners' 
hands. The government did not have the right to exclude the hotel 
furnishings for consideration of just compensation. Nor did the jury 
have a right to totally ignore the appellant's evidence of market 
price computed from comparable actual hotel sales in determining 
the issue of just compensation. | 


The government in its pretrial brief stated that the best evidence 
of market value was actual hotel sales in the open market by those 
who were under no compulsion to buy, and those who were under no 


compulsion to sell. 


The Court erroneously allowed the Government to deliver to each 
juror an itemized statement showing how its appraisers reached a 
conclusion of market value on the premises. The evidence of actual 
hotel sales taking place throughout the city prior to the date of taking 
herein, was noticeably absent from the information allowed to be pre- 
pared for the jury's consumption. By this method, the jury was nec- 
essarily more concerned with the government's evidence of just com- 
pensation than they were with the appellant's evidence of market value, 
based upon sales and what the owners will have to pay to obtain another 
hotel in the city. This, even though the government stated at pre- 
trial that the best evidence to be considered in determining just com- 
pensation was actual hotel sales. 


By this method, the government was able to deny the appellant 
the just compensation to which they were entitled under the 5th amend- 
ment to the Constitution, and to exclude the hotel fixtures from the 
issue of just compensation. 


Ordinarily, the appellate Courts will not disturb a verdict of a 
jury on appeal. However, in condemnation proceedings such as this, 
there is no jury in the true sense of the word. Under the statute, the 
decision of the jury in condemnation proceedings is advisory only, 
and since composed of less than 12 members with authority to de- 
cide on the basis of a majority vote instead of unanimously, it could 
not be considered to be a jury as contemplated by the 7th amendment 
to the United States Constitution. Since the jury obviously adopted 
a false theory on reaching its conclusion of just compensation, this 
Court should provide redress to the owner who was deprived of com- 
pensation for the personal property, valuable only in place, that is, 
as part of its hotel enterprise, by remanding the case for a new trial 
on the issue of just compensation for appellant's personal property 
and hotel fixtures which were not determined at the trial herein, to- 
gether with a return to the appellant of the rent charged against the 
property by the trial judge. 


United States v. Kenesaw Mountain Battlefield Association (5th Cir. 1938) 99 
F.2d 830, cert. denied, 306 U.S. 646. 


ARGUMENT 
I. 


The Court erred in granting Summary judgment to 
the government after answer raising issues of fact. 


The notice and declaration of taking appellant's property herein 
stated that the action was to condemn appellant's estate in fee sim- 
ple, for the public use as a site for the construction and maintenance 


of the F.B.I. building in the City and for such other uses as may be 


authorized by Congress or by Executive Order. The declaration then 
stated that if appellant had any objection or defense to the taking, to 
serve an answer upon appellee's attorney; that failure to answer 
would be construed as a consent to the taking, and would leave only 
the issue of just compensation to be considered at a trial on the issue 
to be set in the future. 


Appellant filed an answer as required, objecting to the taking on 
the ground that the taking was beyond the Legislative grant of author - 
ity; was an unconstitutional delegation of legislative authority with- 
out sufficient standards to safeguard property rights; and that the 
seizure was not a necessary public use put was designed primarily 
to beautify Pennsylvania Avenue; that the cost was prohibitive and 
that another satisfactory site could be purchased without hardship 
to business enterprises and at much less cost to the government. 


This answer raised issues of fact which the appellant was en- 
titled to have submitted to the advisory jury for their determination. 
The answer also raised questions of the validity and authority for the 
taking as set forth in the declaration of taking which stated that the 
statutes were primarily designed to create the general services ad- 
ministration for the purpose of purchasing supplies for the govern- 
ment and not to condemn private property. Any other construction 
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would necessarily render the statute unconstitutional in that an ad- 
ministrative agency could not be granted the authority to prosecute, 
judge. and administer, at its pleasure. citing Social Security Board 
v. Nierotko. 327 U.S. 358. 369, 367. 66 S.Ct. 637, 90 L.ed 718, 162 
ALR 1445, and Cincinnati v. Vester, 281 U.S. 439, 446, 50 S.Ct. 360. 
Moreover. it is noted that no affidavits or evidence was submitted by 
the appellee to refute the answer to appellant as required by the 
F.R.C.P. 


In eminent domain cases, the courts siuce the case of Northwest 
Fertilizing Company v. Chicago, 97 U.S. 659, 666, 24 L.ed. 1036, 
1038, the rule was set forth that when construing statutes conferring 
the power of eminent domain, every reasonable doubt must be solved 
adversely to the right; that unless the spirit and the letter of the stat- 
ute clearly confirmed the power, it could not be exercised. That doc- 
trine is today, as much in conformity with the Magna Carta as it was 
then, and is today, as vital to the public welfare and individual prop- 
erty rights as it was then, and it is this appellant's contention that 
the actual taking herein was taken for aesthetic purposes and not for 


necessary public use, and that there is no evidence in the record to 
show otherwise, accordingly, the granting of summary judgment was 
contrary to law and the case should be remanded for a new trial on 


all the issues raised by the pleadings. 
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I. & Of. 


The Court erred by permitting the government to intro- 
duce into evidence and hand to each juror a typewritten 
sheet containing the appraisal figures of the government's 
expert witness while denying the appellant's request to 
admit into evidence its exhibit No. 1, which was a letter 
from the General Services Administration to the appel- 
lant's agent demanding monthly rental of $6 ,750 per month 
and stating that the monthly rental was based upon gov- 
ernment appraisers' appraisal of fair rental value of 
$7500 per month. 


POS eRe re a 


This error is particularly significant for the reason that the ap- 
praisal of $7,500 net income demanded by the government would 
amount to $90,000 per year instead of $27,850 as submitted to the 
jury upon the typewritten sheet showing the income approach to value 
as made by Charles C. Koones, one of the government's expert wit- 
nesses. 


This letter alone, if for no other purpose than for impeachment 
purposes should have been admitted into evidence. Moreover, it 
would have shown a market value from the income approach of ap- 
proximately $2,000,000.00, a figure close to which the owners Willi- 
am Tamer and Stephen Geary testified was the market value of the 


hotel and what they would have to pay on the open market to get 
another similar hotel. (J.A. 52, Tr. 277-278) 


This fact alone would seem to have been very prejudicial to ap- 
pellant's case and should justify a new trial on the issue of just com- 
pensation if for no other reason. 


Iv. 


The jury verdict was grossly inadequate, unreasonable, 
unjust and contrary to the weight of the evidence and the 


law. 


In its arrival at $700,000 as just compensation in the present 
case, it is obvious that the jury totally ignored the testimony of ap- 
pellant's expert witnesses. Especially the testimony of Stanton Kolb, 
who testified that the value of the hotel land and building, exclusive of 
personal property, was $900,000, and that he based his opinion upon 
the cost and market data approach. (J.A. 56) That the market data 
approach was documented upon actual sales of some dozen or more 
hotel sales in Washington which were sold on a per room basis. (J.A. 
56) Moreover, the jury ignored the testimony of appellant's second 
expert witness, James A. Carroll, who actually compared the sale 
of two hotels, the Houston and the Raleigh, situated within two blocks 
of each other. The Raleigh sold in May of 1963, and as stated by one 
of the government's own expert witnesses that "it was considered a 
land-only sale," (Tr. 221). That the building was torn down, and it 
was bought for the land for $3,400,000 or $4,000,000 (J.A. 45), and 
cost $200,000 to tear the building down (J.A. 45), making a total of 
$5,340,000 or $6,000,000 actual payment for the land, or $152.00 per 
square foot (J.A. 45). 


Mr. Carroll likewise testified that the sale of the Raleigh Hotel, 
two blocks away from the Houston Hotel was $4,000,000 in May, 1963, 
that the Houston was taken by the government in July of 1963 and that 
poth were to be cleared for land use only (J.A. 66, 67, Tr. 371), that by 
comparison the 6,579 square feet of land on which the appellant's 
hotel is, was worth $146.00 per square foot while the 27,380 square 
feet of land under the Hotel Raleigh would be $151.00 per square foot 
(J.A. 66-67), and would make the value of the appellant's property 
at $960,534.00. 
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The government in its pretrial statement admitted that market 
price was the best evidence to consider when determining market 
value of this appellant's hotel. 


It has long been held to be the rule of law in condemnation pro- 
ceedings that due process of law cannot be satisfied in condemnation 
proceedings until the owner of private property taken for public use 
has been paid just compensation, and that just compensation denotes 
adequate compensation, not inadequate compensation. See Jacobs v. 
United States, 290 U.S. 13, 54 S.Ct. 26; again in United States v. Beck- 
told (C.A. 3, 1942), 129 F.2d 473, that condemnation is a forced sale, 
in which the government stands towards the owner as buyer towards 
seller, and the rights and duties of each must be determined on that 
basis; and that market value is not a matter of formulas as stated 
by the United States Supreme Court in Standard Oil of New Jersey v. 
Southern Pacific, 268 U.S. 146, 148, 45 S.Ct. 211: 


"The ascertainment of value is not controlled by 
artificial rules, it is not a matter of formulas, but, 
there must be reasonable judgment having its basis 
in a proper consideration of all the facts * * * It is 
an old saying, the worth of a thing is the price it will 
bring.” 

It has further been said that the "Market Value" of an article is 
the price at which its owner holds it for sale; the prige at which it is 
freely offered in the market to all the world; such price as dealers in 
the article are willing to receive and purchasers are required to pay 
when the articles are bought and sold in the market. Glascow Steam 
Shipping Co. v. Tweedie Trading Co., 154 F. 84, 85, 86. 


The words "market price” and "market value" are frequently 
used alike when you have a willing seller for a price and a willing 
purchaser, who is willing to pay the price. The actual sale then would 


produce the market value. 


14 


Since just compensation as stated in Miller v. United States, 317 
U.S. 369, 373, 87 L.ed. 336, means the full and perfect equivalent in 
money of the property taken and that the owner is to be put in as good 
position pecuniarily as he would have occupiedif his property had not 
been taken. It becomes self-evident in the instant case that the jury 
totally disregarded the evidence as evidenced by actual sales in their 
determination of just compensation. This appears to be the fact since 
even the Government witness on value, stated that the sale of the Eb- 
bitt Hotel was a comparable sale and that sold for $734,000 in 1962 
under a price that had been established in 1955, seven years before 
appellant's property was taken (Tr. 284-286, 287). 


It would appear then, that since the government, after stating that 
actual sales were the best evidence to determine market value, yet 
did not produce hotel sales, but instead relied upon a false theory on 
reaching its conclusion based upon the income approach which the 
Federal Courts in United States v. 31,211.07 Acres of Land, 143 F. 
Supp. 385, 387, held were too conjectural to furnish any basis for the 
determination of value, this court should set aside the verdict and re- 
mand the case for a new trial. 


The period when the United States was colonized was one of ab- 
solutism. Monarchs of Europe imbued with the notion that their au- 
thority was derived directly from God claimed and exercised unlimi- 
ted authority, often with heartless indifference, toward the liberties 
of their subjects. Absolutism did not go unchallenged. In the contest, 
the challengers came to believe themselves endowed by the law of 
nature with a set of natural and inalienable rights that could not be 
abridged by government authorities. Such was the opinion of those 


who framed the Declaration of Independence. When independence was 


won, Americans recognized the necessity of government but still re- 
mained fearful of arbitrary political power. To protect themselves, 
the people through their State representatives carefully drafted a bill 
of rights contained in the first ten amendments which provided for a 
limited government and a protection of individual rights and liberties. 
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In general, these rights pertained to either life, liberty, and property. 
The word "property" includes the right to enter an occupation and en- 
gage in business, to acquire property, and to enjoy the rewards of 
ownership and to dispose of it as they saw fit. But it was recognized 
that the government has a power of eminent domain. That is, it may 
compel private owners to transfer property to them if deemed 
necessary for the public use. Such great authority is susceptible of 
abuse. Accordingly, the 5th amendment provided “nor shall private 
property be taken for public use, without just compensation. It is 
noted that the government is obliged to pay only for private property 
taken for public use. This would not prevent the taking of one's prop- 
erty as punishment for crime or for failure to pay taxes. In (35 A 
Words & Phrases, 76 et seq) public use is said to mean use by the 
public and does not impart a public benefit. It would seem then that 
public use in condemnation means use or employment by the public 

in contrast with public advantage. That the Constitution provision 
against taking private property for public use without just compensa- 
tion would mean use by the public and does not impart a public benefit. 


In the instant case at the time the property was taken by the United 
States for a purported public use, Congress had not appropriated money 
for construction. Yet, the United States condemned appellant's hotel 
on July 26, 1963 with the intent to charge rent against the owners for 
the building and thereby compel the owners to use its hotel business, 
good will, furniture, and labor for the benefit of the public. At the 
same time the United States has refused to provide these owners with 
just compensation for the property. Appellants submit that such land- 
lord-tenant relationship to which it has had to submit is not a public 


use. In the case of Citizens Savings and Loan Association v. Topeka, 
87 U.S. 655, 664, 22 L.ed. 455, 461, it was held that there is no such 
thing in theory of our governments, state and national, as unlimited 
power in any of their branches. The executive, the legislative, and the 
judicial departments are all of limited and defined powers, and that a 
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statute cannot confer power on government to appropriate private prop- 
erty to use in competition with private enterprise; that it is established 
under our Constitution that private property cannot be taken from the 
owners except for a public use. The establishment of a real estate 
business by the government involves taxation and money cannot be 
raised by taxation except for a public use. 


We submit that even the legislature could not use the public money, 


whether derived from taxation or from unlimited funds to condemn 
private property for the purpose of charging rent to its owners for 
any period. 


In the early days the State Supreme Court in a case involving the 
opinion of the justices (204 Mass. 607, 91 N.E. 405, 27 L.R.A. (NS) 483, 
484), stated the rule thus: 


"The legislature cannot authorize a municipal cor- 
poration to secure by the power of eminent domain, or 
use public funds to pay for land abutting on a public 
street to be leased to merchants for the promotion of 
commercial interests of the municipality." 


and on page 484: 


"The only question about which there is a possibil- 
ity of doubt is whether the proposed use of the land 
outside the thoroughfare is a public use. It is plain 
that the use of the property to obtain the possible in- 
come or profit that might immune to the city from 
ownership and control of it would not be a public use. 
The city cannot be authorized to take the property of 
a private owner for such a purpose, nor cana city tax 
its inhabitants to obtain money for such a use. It could 
as well tax them to raise money to carry on any private 
business with a gain. Such proceedings are entirely 
outside the function of a state or any subdivision of a 
state." 


To the same effect: 
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Salisbury Land Improvement Co. v. Massachusetts, 215 Mass. 
371, 46 L.R.A. (NS) 1196, 102 N.E. 619. To the same effect, Park- 
ersburg v. Brown, 106 U.S. 487. 27 L.ed. 238, 1 S.Ct. 442: Cole v. 
LaGrange, 113 U.S. 1, 28 L.ed. 896, 5 S.Ct. 416; Missouri P. Ry. Co. 
vy. Nebraska, 164 U.S. 403, 41 L.ed. 489, 17 S.Ct. 130. The reason for 
such rule can easily be seen. To hold otherwise would authorize the 


government to seize land ostensibly for a public use and then divert 


it to a business venture. 


Under these circumstances we submit that the charging of rent 
against owners was an improper use of the power of eminent domain 
and that the title in fee simple cannot pass to the United States until 
the construction money is appropriated and construction started. 


Vv. 


The trial court erred in charging $16,500 rent against the 
hotel as rent from the date of taking July 26, 1963 to July 
31, 1964 and in ordering that amount to be deducted from 
the just compensation award entered after the trial. The 
court further erred in charging the hotel $1200 rent per 
month from July 31, 1964 until the premises are vacated 
for destruction of the hotel building. 


The government's monthly charge of rent in the sum of $16,500 
for the months from July 26, 1963 to February 29, 1964, and a rent 
of $1,200 for the month of March, 1964 and thereafter until the prem- 
ises are vacated, and the direct charge of $16,500 representing rent 
until July 31, 1964 is illegal. 


As stated aforesaid, the charge of rent cannot be construed as a 
taking of private property for a public use, nor can it be said that the 
United States can appropriate private property before it is needed and 
thereby compel the owners to pay for it out of the just compensation 
award, Shoemaker v. United States, 147 U.S. 282, 321, 13 S. Ct. 361, 
394, 37 L.ed. 170. 
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Any other holding must necessarily be construed as an unequal 
distribution of the tax burden by making these owners pay taxes be- 
yond those charged to other citizens. It must be noted that these ap~- 
pellants have paid their share of taxes along with other citizens and 
businesses under the existing tax statutes, and to charge them rent 
of $16,500 during the period of taking on trial, in effect, compels 
them to pay a tax, or assessment beyond the equal payment of taxes 
and, therefore, constitutes an inequitable distribution of the tax bur- 
den. Our Supreme Court in the case of Armstrong V- United States, 
364 U.S. 40, 80 §.Ct. 1563-1565, held that the guarantee of the 5th 
Amendment was designed to bar the United States from forcing some 
people alone to bear public purdens which, in all fairness and justice, 
should be borne by the public as a whole. By the same token, a CO- 
poration cannot be required to use its property for the benefit of the 
public without receiving just compensation for the services rendered 
by it. Applying these concepts to the instant case it is admitted that 
the government did not take the personal property in the hotel or the 
good-will of the business, it is contended that they are not compensa- 
ble because they constitute damages aS a result of taking, but we sub- 
mit that the rent charge itself is for a hotel business — an integrated, 
indivisible grouping of building fixtures and services, and, therefore, 
the government is appropriating all of the property to rent it for 
$1,200 per month without payment of just compensation, and that the 
taking of private property without compensation is a denial of due 


process of law. See Union Refrigerator Transit Co. V- Kentucky, 199 
U.S. 194, 26 S.Ct. 36. 


Due process of law and equal protection of the law require a 
trial to determine just compensation, and we submit that the United 
States in charging $16,500 for the period before trial, in effect com- 
pels the appellant to use its property for the benefit of the public 
without first securing all phases of a judicial trial, which requires 
a final determination by all the courts, appellate as well as trial 
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courts, and any attempt to charge rent before these requirements 

of due process have been exhausted is as obnoxious to the Constitu- 
tion of the United States, as would be any attempt to confiscate pri- 
vate property without due process of law. It would appear that eco- 
nomic interests or advantages must be legally protected if they con- 
stitute property rights. To hold otherwise would be to violate the 
purpose of the 5th Amendment, the purpose of which is to place cer- 
tain economic losses inflicted by public improvements upon the pub- 
lic rather than those who happen to lie in the path of the project. 
Appellants submit that while the D.C. Code provides for taking pos- 
session before just compensation is made in cases of public neces- 
sity, the title cannot pass to the United States until after trial and 
payment of just compensation has been made. 


The government cannot by paying estimated compensation into 
court thereby attempt to fix or limit the just compensation to be paid 
under the 5th Amendment for land sought to be taken. To do so would 
negative and necessarily exclude the authority to condemn by violat- 
ing the 5th Amendment. Monongahela Navigation Co. v. United States, 
148 U.S. 312, 13 S.Ct. 622, 37 L.ed. 463, where Congress sought to ex- 
clude the value of owner to exact tolls for services performed and 
thereby violated the 5th amendment. 


We submit that while there seems to be authority to allow the gov- 


ernment in certain instances of necessity to enter into possession 
when reasonable, adequate and certain provision is made for obtain- 
ing just compensation, Hurley v. Kincaid, 285 U.S. 395, 52 S.Ct. 267, 
76 L.ed. 637, the vested title cannot pass in fee simple until just com- 
pensation has been ascertained and paid. See United States v. Bou- 
chard, 64 F.2d 482 (2d Cir. 1933); Kanakanui v. United States, 244 
Fed. 923; Barnidge v- United States, 101 F.2d 295; United States v. 
Dow, 357 U.S. 17, 78 S.Ct. 1039, 1044; Albert Hanson Lumber Co. v. 
United States, 261 U.S. 581, 582, 43 S.Ct. 442, 444; Kennedy, et al. v. 
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City of Indianapolis, 103 U.S. 599, 26 L.ed. 550. In this instance it 
was not determined until June 26, 1964 nor paid until July 2, 1964. 

It would seem, therefore, that the fee title remained in the appellant. 
See Moody v. Wichard, 78 U.S. App. D.C. 8, 136 F.2d 801, and the 
court had no right to set off a rent charge of $16,500 from the just 
compensation award — we submit that the demand and set of rent was 
arbitrary and constituted a denial of due process of law. Shoemaker 
v. United States, 147 U.S. 282, 321, 13 §.Ct. 361, 394, and constituted 
an appropriation of a part of the income from a private business with- 


out just compensation. Income derived from the use of appellant's 
hard earned business, good will and use of hotel equipment which the 
court refused to require that just compensation be paid. Monongahela 
Navigation Co. v. United States, 148 U.S. 312; United States v. Lynah, 
188 U.S. 445, 23 S.Ct. 349; Causby v. United States, 60 F.Supp. 751, 104 
Ct. Cls. 312, 75 F.Supp. 262, 109 Ct. Cls.768, 328 U.S. 256, 66S.Ct. 1062, 
90 L.ed. 1206. Such actions could not constitute a public use, Brown v. 


United States, 44 S.Ct. 92, 94, 263 U.S. 78, and constituted a direct in- 
vasion of private property without first payment of just compensation, 


and the order for the payment of rent should be set aside and a reim- 
bursement made to the appellant of the rent paid to date. 


vi. 


The court erred in refusing to require the United States 
in this action to make payment of just compensation for 
the hotel equipment, the hotel furniture and furnishings 
installed in the hotel as a necessary and indivisible part 
of the Hotel Houston at the time of taking on July 26, 1963. 


As we have stated before, determination of just compensation in 
this case was materially and irreconc ilably inconsistent with any con- 
cept of market price predicated upon the realities of life faced by the 
owners of the Hotel Houston, who must go to the open market place 
to purchase another hotel if they are to stay in their chosen profes- 
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sion. It is self-evident that the owners cannot have a hotel without a 
bed and equipment, nor can they purchase a hotel without: purchasing 
the equipment, furniture and furnishings, that go into the hotel itself. 
These are the facts of life and sharply point up the inequities imposed 
upon the appellant by the United States in refusing to include the hotel 
equipment, furniture, and furnishings in the Hotel Houston in the just 
compensation award. (Tr. 415) The government is not against de- 
manding rent obtained from the use of the hotel equipment, yet, they 
chop up the hotel into bits and pay just compensation only for the land 
and the buildings. Replacement of the hotel by purchase of another 
similar hotel in the open market was excluded from evidence. (J.A. 
51-52) 


We submit that the taking on July 26, 1963 was, in fact a taking, 
not of the land and building alone, but of the physical property identi- 
fied as the Hotel Houston. The Hotel Houston comprised a group of 
property rights which were indivisible from the taking itself. A hotel 
without a bed and other services is nota hotel and the 5th amendment 
requires just compensation for every sort of interest the citizen pos- 
sesses in the property taken. A case in point is the Monongahela Navi- 
gation Co. v. United States, 148 U.S. 312, 13 S.Ct. 622, wherein the 
government tried to separate a franchise from some locks it had con- 
demned under the power of eminent domain. The Supreme Court re- 
fused to allow the separation, stating on page 627: 


"So, before this property can be taken away from 
its owners, the whole value must be paid; that rule de- 
pends largely upon the productiveness of the property, 
— the franchise to take tolls." 


The general rule has been stated by the Supreme Court of the 
United States on many occasions. For example, two leading cases, 
Pumphrey v. Green Bay and Miss. Canal Co., 13 Wall (80 U.S.) 166, 20 
L.ed. 557, 560, and United States v. Lynah, 188 U.S. 445, 23 S.Ct. 349 


which stand for the rule of law that where real property, while not 
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actually reduced to possession by the government, has necessarily 
had its actual usefulness destroyed by reason of the exercise of the 
power of eminent domain, a taking has resulted and just compensation 
is due. 


These conclusions are based upon the sound principle that where 
a sovereign power considers the general result to be accomplished 
for the public good, the interest of the individual which must be sacri- 
ficed for the community purpose is to be measured not by the direct 
value to the public, but by the value to the individual right taken. 


This, we submit is almost the universal doctrine established 
throughout the years and as far back as the case of United States v. 
Great Falls Mfg. Co., 112 U.S. 645, 5 S.Ct. 306, where it was held 
that where property to which the United States asserts no title, is 
taken by its officers or agents pursuant to an Act of Congress as 
private property for a public use, the government is under an implied 
obligation to make just compensation to the owner. 


Any interference with enjoy ment of property may constitute a 
taking for which compensation must be made. Causby v. United States, 
60 F.Supp. 751, 104 Ct. Cls. 342; 75 F.Supp. 262, 109 Ct. Cls. 768, 
afftd 328 U.S. 256; 66 S.Ct. 1062, 90 L.ed. 1206, wherein the Federal 
government permitted airplanes to fly so low over plaintiff's land as 
to deprive plaintiff of the use and enjoyment of the land for the pur- 
pose of raising chickens, there was a taking so as to entitle recovery 
of just compensation. 


To the same effect, Greasy v. Stevens, 160 F.Supp. 405; Weis- 
berg v. United States, 193 F.Supp. 815; Donna v. United States (4th 
Cir.) 181 F.2d 335; Nunnally v. United States, 239 F.2d 521; Braniff 
Airways v. Nebraska State Board, 347 U.S. 590, 596, 74 S.Ct. 757, 761, 
98 L.ed 967. 


Taking within the 5th Amendment includes not only substitution of 
ownership but deprivation of ownership. The government in the in- 
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stant case does not claim title to the personal property in the hotel but 
the personal property is no good to the owner unless it is in place. A 
very important discussion of fixtures was recited in the case of United 
States v. General Motors Corp., 323 U.S. 373, 65 S.Ct. 357 (1945), 
which involved the taking of a lease hold interest instead of real es- 
tate, but the taking involved fixtures installed for specific parts for 
storage and use in business, and became, as here, worthless after 

the government took over the entire leasehold premises. The question 
presented was under the War Powers Act giving the United States au- 
thority to acquire property for military purposes. 


The facts of the case indicate that plaintiff, General Motors, had 
leased a warehouse for a period of 20 years, for storage and distribu- 


tion of automobile parts. After he had leased the property, he es- 
pecially remodeled or fitted the property for that specific purpose. 


Thereafter, the United States leased a portion of the building for 
its own use. Thena year later, the United States decided to take over 
the remaining portion of the building, so it instituted condemnation 
proceedings and took immediate possession. Plaintiff, then had to 
move out its personal property and dismantle all the bins it had in- 
stalled. 


At the trial, the government's expert witness appraised the fair 
rental value of the space to be 35 cents per square foot. Plaintiff's 
expert said it was 43 cents per square foot and then proved costs in- 
curred by removal of the contents. Jury awarded 40 cents per foot 
for a period of one year. 


On appeal the question presented was, shalla different measure 
of compensation apply where a lease is taken on a building specially 
building specially equipped for condemnee's business? Or, - if ten- 
ant's equipment and fixtures are taken or destroyed or reduced in 
value, by the government's taking, must it compensate for the value 
thus taken or destroyed in addition to paying the rental value of the 
occupancy? 
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It was argued that if the government need only pay the long term 
rental of an empty building for a temporary taking from the long term 
tenant, a way will have been found to defeat the 5th Amendment's man- 
date for just compensation in all condemnations except those in which 
the contemplated public use requires the taking of the fee simple title. 


The Court held on page 365 S.Ct. vol. 65, 323 U.S. 383, 384: 


"For fixtures and permanent equipment destroyed 
or depreciated in value by the taking, the respondent 
is entitled to compensation, and the owner's rights in 
these are no less property within the meaning of the 
fifth amendment than his rights in the land and struc- 
tures thereon erected, and it matters not whether they 
were taken over by the government or destroyed, since, 
as has been said, destruction is tantamount to taking." 


(Citing — United States v. Welch, 217 U.S. 333, 30 S.Ct. 527, 54 L.ed. 
787, 28 L.R.A. (NS) 385; Richards v. Wash. Terminal Co., 233 U.S. 


546, 34 S.Ct. 654, 58 L.ed. 1088, L.R.A. 1915 at 887) This is true 
whether the fixtures and equipment would be considered such as be- 


tween vendor and vendee, or as a tenant's trade fixtures. In respect 

of them, the tenant whose occupancy is taken is entitled to compensa- 
tion for destruction, damage or depreciation in value. (Citing United 
States v. Seagren, 60 App. D.C. 183, 50 F.2d 333, 75 A.L.R. 1491) and 
since they are property distinct from the right of occupancy, such com- 
pensation should be awarded, not as part of, but in addition to, the 
value of occupancy as such. 


Under these authorities, it would seem that the owners in the in- 
stant case are entitled to be paid for the personal property which can 
have only very little value if they are forced to auction it off when the 
hotel building is destroyed at a later date. 


It is to be noted that the property in place is valued at $210,000 
and that amount, in addition to the award of $700,000 for the building 
by the Court, would come much closer to the $1,600,000 as valued by 
the owners in their testimony. 


CONC LUSION 


It would appear that there was a taking of personal property by 


the government in the instant case and, therefore, the case should be 


r a new trial with instructions to determine just compen- 


remanded fo 
sation for the furnishings as well as the building. 


Respectfully submitted, 


JOHN J. SPRIGGS, JR. 
614 Indiana Avenue, N.W. 
Washington, D.C. 
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QUESTIONS PRESENTED 
1. Whether the United States my condemn property 
for a public purpose and charge the former owner & reasonable 


rent for the period he remains in possession after title passed 


upon filing of a declaration of taking and derives income from 


the property pending utilization of the property by the Govern- 
ment for the particular purpose for which it was condemned. 

2. Whether, upon condemation of land improved by 
a hotel building, the Government takes and must compensate for 
the personal property used in the operation of the hotel. 

3. Whether, in the absence of an error of law, the 
verdict of a jury in a condemation case which is within the 
range of the testimony of value may be set aside by an appellate 


court. 


Questions presented 

Opinion below << 2=+8s=esesserese ree lesessecceeee 
Jurisdiction soccer rere nse sse rr errr were n een n- n-ne 
Statement ------o coor n rrr rrr Senonsoceces 


Condemation of the property was authorized ---- 
The charge of rent by the United States for 
occupancy and use by appellants subsequent 
to the date of taking was proper 
No error of law appears as to compensation 
and the verdict is supported by the evidence --- 10 
Exclusion of the General Services' 
letter to appellants’ agent was not 


Appellants were not entitled to 
payment for personal property 

All of the evidence of value to which 
appellants are entitled under any pos- 


sible view was presented to the jury 
under instruction favorable to 
appellants 

The verdict is within the range of the 
testimony of the witnesses and should 
not be upset by an appellate court 


CITATIONS 


Berman v. Parker, 348 U.S. 26 

Evans v. United States, 326 F.2d 827 

Futrovsky v. United States, 62 App.D.C. 235, 66 F.2d 
Q15 anne nnn enn re rn rn en re rere ranranneeernnann 

Goddard v. District of Columbia Redevelop, Land 
Agency, 109 U.S.App.D.C. 304, 287 F.2d 343 

Murray v. United States, 76 U.S.App.D.C. 179, 
130 F.2d 442 

Potomac Electric Power Co. v. United States, 66 
U.S.App.D.C. 77, 85 F.2d 243, cert. den., 299 U.S. 


Upited States v. Ceytain Parcels of Land, 215 F.2d 140-- 
ed States v. Hayes, 172 F.2d 677 

United States v. Jaramillo, 190 F.2d 300 

United States v. Petty Motor Co., 327 U.S. 372 

United States v. s of Land 


County, South Carolina, 334 F.2d 229 


Statute: 
Title 16, District of Columbia Code, sec. 16-634 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,237 
CERTAIN LAND IN THE CITY OF WASHINGTON Pe 


DISTRICT OF COLUMBIA, AND SINCLAIR 
REFINING COMPANY, a Maine corporation, et al., 


Appellants 


Ve 


UNITED STATES OF AMERICA, 
Appellee 


APPEAL FROM THE UNITED STATES 


APPEAL FROM THE UNITED 9 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE UNITED STATES, APPELLEE 


OPINION BELOW 


The district court did not issue a formal opinion. 


Memorandum opinions are set forth at pages 6 andl7of the Joint 


Appendix. 


-2- 
JURISDICTION 
This is an appeal from a judgment entered on July 2, 
1964, on a jury verdict in a condemnation proceeding instituted 
by the United States (JA 11). Motion for a new trial was denied 
on December 11, 1964 (JA 17). Notice of appeal was filed Febru- 
ary 8, 1965. Jurisdiction of the district court rests on Title 
16, Dist. of Col. Code sec. 16-619, and 28 U.S.C. sec. 1358. 
Jurisdiction of this Court rests on 28 U.S.C. sec. 1291. 
STATEMENT 
On July 26, 1963, the United States condemned the im- 
proved premises at 910 E Street, N.W., Washington, D. C., known 
as the Houston Hotel, as a part of a two-block site for a new 
Federal Bureau of Investigation Building (JA 1-3). Appellants' 
objections to the taking as being unauthorized were denied 
October 31, 1963 (JA 7). At the pretrial hearings, the Govern- 
ment advised that in this particular case capitalization of in- 


1/ 
come method of valuation would be used by the Government (App.15). 


1/ In three instances, pages of the transcript referred to in 

the brief were inadvertently omitted from the Joint Appen- 
dix. For convenience these pages are reproduced as an Appendix 
to this brief. 
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At the trial it developed that there was no substan- 
tial dispute as to the age and physical condition of the hotel, 


including the fact that it had a higher than average rate of 


occupancy (85%), and finally that the highest and best use 
2/ 


of the property was its present use as & hotel. | Two ex- 
pert witnesses testified for the Government, Mr. Koones and 
Mr. Gittinger. Both looked at the three traditional and 
accepted methods of valuation, i.e., physical, capitalization 
and market data, but felt that in the case of hotels, and this 
one in particular, the capitalization of income approach was 
the best (JA 22-23, 37-38). Both used the actual records of 
this hotel over a period of five years as to receipts and 
expenses of the hotel operation (JA 23-24, 39-40). Each ex- 
pert regarded the property in the light of its income -providing 
capability as land, building and personal property (JA 25, 40- 
41). Since only the real property was being condemned, both 


a 


2/ One of appellants' experts did arrive at a valuation of 
$975,000, based upon conversion for use as an office 
building (JA 68). 
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experts eliminated from their considerations the value of the 


| 
ae property and its direct contribution to the earnings. 


To do so, they estimated the value of furnishings at $65,000 

ea 25-26, 40) and, based upon their life expectancy, charged 

as an expense or subtracted from income the amount of income 
required to replace then, which in a sense was or could be re- 
garded as the income attributable to them (JA 26, 40-41). This 
achieved the same result as capitalizing the various total incomes 
at the appropriate rates and subtracting from that figure the 
[$65,000 value of the personal property and is a generally ac~ 
\ceptable appraisal method (JA 29-30). Particularly with re- 
spect to land value, the appraisers used sales of nearby prop- 
erties (JA 30-32). They also considered, but did not give much 
weight to, the several hotel sales investigated (JA 42-44). One 
hotel sale used was that of the Ebbitt in 1962 pursuant to & con- 
tract in 1955 for $734,000 (JA 33-34, 42). Mr. Koones testi- 
fied to a value of $650,000 and Mr. Gittinger to a value of 


$675,000 (JA 34, 44). 


3/ The appraisers were unaware of the 1955 contract and the sell- 
er testified that, without the additional land involved, that 
hotel in 1963 was worth between $750,000 and $800,000 (App. 16-18). 
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For appellants, the General Manager of the hotel 
testified that the total cost of the furniture was $210,000 
(JA 49). This was based on the 1963 yearly inventory and in- 
cluded window air conditioners, rugs, springs, mattresses, 
all furniture, lamps, ash trays, pillows, sireuina’ blankets, 
towels (JA 46-49). Appellants, however, conceded that these 
items were not taken (App. 19). 

Appellants' expert, Mr. Kolb, valued the property 


at $900,000 (JA 56). On a reproduction less depreciation 


and land value he estimated $880,000 (JA 56). His method was 


to reduce the sales price of hotels such as the Mayflower, 
Raleigh, Blackstone, Colonial and Carlisle, to a per room value 
and somehow adjust that for application to the Houston Hotel 
(JA 56-62). Since these sales included goodwill and personal 
property and no adjustment was made for the personalty, the 
Government, outside the presence of the jury, moved to strike 
the testimony. The motion was denied (JA 63-64). 

The court excluded a letter, offered by appellants, 


from General Services Administration to appellants, demanding 
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$6,750 per month rent for remaining in possession of the premises 


i 


lafter the date of taking (JA 53-54). The jury was instructed 


not to consider the personal property in arriving at its de- 


termination of just compensation (JA 68). The jury returned 


a verdict of $700,000 2s just compensation (JA 11). As an 
ancillary matter, the district court determined the reasonable 
rent owing the Government to be $1,200 a month, based upon the 
appellants’ own records of operation (JA 68-69). 
ARGUMENT 
I 


CONDEMNATION OF THE PROPERTY 
WAS AUTHORIZED 


The instant property was condemned for the site of 
a new Federal Bureau of Investigation Building. No one can 
seriously question that that is a public purpose. The statutes 
relied on by the Government (JA 2) clearly authorized condem- 
nation of land for such a purpose. Whether and to what ex- 
tent the United States needs the property is a legislative and 
not a judicial question to be decided by Congress or the govern- 


ment agency to which it has delegated the power to condemn (here 


ee 


the Administrator of the General Services Administration), This 
was settled in 1893 by the Supreme Court when it stated in 
Shoemaker v. United States, 147 U.S. 282, at p. 298: 


The adjudicated cases likewise establish 
the proposition that while the courts have 
power to determine whether the use for which 
private property is authorized by the legis- 
lature to be taken, is in fact a public use, 
yet, if this question is decided in the af- 
firmative, the judicial function is exhausted; 
that the extent towhich such property shall 
be taken for such use rests wholly in the 
legislative discretion, subject only to the 
restraint that just compensation must be made. 


This principle was reaffirmed by the Supreme Court in broad 


terms in Berman v. Parker, 348 U.S. 26 (1954). Clearly there 


were no issues of fact on this matter to submit to the jury. 


See United States v. 91,69 Acres _ of Land in Oconee County, South 
Carolina, 334 F.2d 229 (C.A. 4, 1964). 


Although appellants question the authority to take 
directly only in Point I of the Argument (Br. 9-10), dissatis- 
faction is expressed throughout with the fact that the con- 
struction of the new building did not begin immediately and 


appellants have been charged rent for being allowed to remain 


in possession, operate the hotel, and receive the rents, 


we Bm 


subsequent to the date of taking (Br. 15-20). Appellants 
apparently conclude that this in some manner vitiates the con- 
demation. This amounts to no more than a complaint that the 
United States either condemned the property too soon or has 
been dilatory in starting demolition and construction, But, 
as held by the Court of Appeals for the Third Circuit in 
United States v. Certain Parcels of Land, 215 F.2d 140, 147 
(1954) : 
Once it is administratively determined 

that a property is to be taken for a public 

use, a United States court ordinarily will 

not review the reasonableness of the govern- 

ment's decision as to the time of taking or 

the period which mst elapse before the prop- 

erty is utilized solely for a public activity. 

Referring to the statute, phrased in usual terms, 
authorizing condemation for redevelopment, this Court said 
in Goddard v. District of Columbia Redevelop, Land Agency, 
109 U.S.App.D.C. 304, 306, 287 F.2d 343, 345 (1961): 

This is a grant of discretionary authority 

as to the time of taking. See United States 


v. Certain Parcels of Land, 3 Cir., 1954, 
215 F.2d 140, 147. 


Accordingly, the Court rejected a claim that the Agency waited 


too long before condeming. 
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II 


THE CHARGE OF RENT BY THE UNITED 

STATES FOR OCCUPANCY AND USE BY 

APPELLANTS SUBSEQUENT TO THE DATE 
OF TAKING WAS PROPER 


Appellants urge that such a charge would "compel the 


owners to use its hotel business, good will, furniture,and 

labor for the benefit of the public" (Br. 15), apparently be- 
cause when such charge is set off against compensation the cost 
to the public for the site is thereby reduced (Br. 17-20). This 
ignores two obvious facts: First, upon filing the declaration 
of taking and depositing estimated compensation in court, the 
"hotel" no longer belonged to appellants but to the United States, 
so that appellants are not compelled to use "its" property. 
Second, and of equal importance, although appellants chose to 
remain in possession, they were not compelled ue do so. It is 
perfectly legal and appropriate for the United States to charge 
as reasonable a rent as any other landlord for occupancy and 

use of its premises after the date of taking. United States v. 
Certain Interests in Property, Etc., 302 F.2d 201, 203 (C.A. 2, 
1962). Appellants do not assert that the rent charged, $1,200 
per month, was unreasonable in amount nor do they suggest justi- 
fication for their retaining profits from the property without 


paying rent. 


= 103< 
Tit 


NO ERROR OF LAW APPEARS AS TO COMPENSATION 
AND THE VERDICT IS SUPPORTED BY THE EVIDENCE 


A, Exclusion of the General Services' letter to 
appellants' agent was not error. - Appellants sought to intro- 
duce a letter from G.S.A. demanding $6,750 per month as fair 
rental for the property after the date of taking as evidence 
bearing on market value. Clearly, as such, it was irrelevant. 
This was merely the assertion of a claim for aya cues 
(unsuccessful, we might add, since only $1,200 per month was 
awarded), not an estimate of net income, which was the figure 
capitalized by the Government's’ expert witness. [we should 


point out that the rent received by appellants was stabilized 


for valuation at some $250,000,) Actually the net income cap- 


italized was $56,000 which, for purposes of explanation, was 
SCS 

broken down by attributing part to the land, part to furnish- 

ings, and part to the building, using different rates for each. 

The $27,850 referred to by appellants (Br. 11) was attributable 

to the building (JA 26 ). Im shert, there was simply no 

relation between what G.S.A. thought it should receive as rent 


from appellants after the taking and the net income from the hotel 
operation as a basis for capitalization. Hence, the letter was 


properly excluded as irrelevant. 
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B. Appellants were not entitled to payment for 
personal property. - All of the items referred to by appellants 
are plainly personal property and, as conceded at the trial 
(Statement, supra, p. 5), were not condemed in this proceeding. 


Futrovsky v. United States, 62 App.D.C. 235, 236, 66 F.2d 215, 


216 (1933); Potomac Electric Power Co. v. United States, 66 


U.S.App.D.C. 77, 85 F.2d 243 (1936), cert. den., 299 U.S. 565. 
What appellants really seek is recovery for frustration of their 
business but, as was stated by this Court in Futrovsky at p. 217: 


The inconvenience and expense of 
removing a going business and its equip-' 
ment from property so taken cannot be : 
paid for directly, and cannot operate 
indirectly to change a chattel into real. 
estate. 3/ 


Accordingly, the instruction that the jury was not to consider 


the personal property was plainly correct. 


3/ The settled federal rule is "Since ‘market value' does not 
fluctuate with the needs of condemnor or condemnee but 

with general demand for the property, evidence of loss of profits, 

damage to good will, the expense of relocation and other such 

consequential losses are refuséd in federal condemnation pro- 

ceedings." United States v.”Petty Motor Co., 327 U.S. 372, 

377-378 (1946). 
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C. All of the evidence of value to which appellants 
are entitled under any possible view was presented to the jury 


under instruction favozable to appellants, - Appellants' experts 
testified to the separate value of the furnishings, including 


lamps, mattresses and rugs (Statement, supra, p. 5). The pri- 
mary witness indirectly included the furnishings by basing his 
estimate of value on a comparison of the Houston Hotel with 
sales of other hotels which included furnishings and goodwill. 
The Government's motion to strike was denied, leaving it to 
the jury to determine. 

Furthermore, the Houston Hotel was valued by the 
Government's experts as a going concern, i.e., a hotel, using 
appellants' own figures on income and operating expenses 
(Statement, supra, p. 3). The amount reached by this process 
exceeds, if anything, what a purchaser would pay for the hotel 
in cash. But since the personal property was not taken, the 


witnesses "broke out" of their overall valuation the part 


attributable strictly to the personal property. Thus, in a 


very real sense, appellants have received for the property 


taken its value for its highest and best use, an operating 


- 13 - 


note.) The income capitalized necessarily reflects the fact ra 


ow 


that the hotel is furnished, even after an adjustment is made 
for the value of the furnishings. | For certainly an empty 


hotel building would not and could not return income as a hotel. 


D. The verdict is within the range of the testimony 


of the witnesses and should not be upset by an appellate court. - 


As shown in the Statement, the spread between the Government 's 
and the owner's experts was no greater than norma l--approximately 
$650,000--$675,000 and $900,000, respectively. The district 
court was extremely lenient in allowing testimony. The jury's 
verdict of $700,000 is simply closer to the Government's valua- 
tion. The hotel sales relied on by appellants' witnesses, e.g., 
the Raleigh and Dupont Plaza, were obviously too different in 
kind to be of much value to the factfinder in weighing the 
testimony of the expert. Because of the differences between 

the Houston Hotel and the only other hotels which had been sold, 
the Government advised at pretrial, and its experts explained, 


that capitalization of income was the best method of valuing 
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hotels. Where a jury returns a verdict in a condemnation case 
which is within the range of competent testimony, its verdict 
will not be upset. Eyans v. United States, 326 F.2d 827 (C.A. 8, 
1964) ; nds v. United States, 199 F.2d 305, 307 (C.A. 9, 1952)3 
United Sta v. Jaramillo, 190 F.2d 300, 302 (C.A. 10, 1951); 
United States v. Hayes, 172 F.2d 677, 680 (C.A. 9, 1949); Muxxay 
v. United States, 76 U.S.App.D.C. 179, 181, 130 F.2d 442, 444 (1942). 
CONCLUSION 

For the foregoing reasons, it is respectfully submitted 

that the judgment of the district court should be affirmed. 
Respectfully, 
EDWIN L. WEISL, JR., 


4/ We do not know how appellants conclude that the five-man jury 

provided in the D.C. Code for condemnation is advisory only. 
Title 16 of the District of Columbia Code, sec. 16-634, provides 
with respect to verdicts of condemnation juries: 


The court shall have power to set aside 
the verdict of the jury, or any award contained 
therein, and to grant a new trial upon the same 
grounds as in other trials at law * * *, 


APPENDIX | 
oi  ‘([tr. 39] 


MR. LIOTTA: No. 8 is a question of aeiees which 
Your Honor mentioned in his charge. | 

I might say, Your Honor, in this particular case 
the capitalization of income process, absent comparable sale 
of hotels or the sale of the property itself, the capitaliza 
tion of income process will be offered to the Court on behal 
of the Government, I am sure, and is the best way there woul 
be, absent these sales, and I think that's about the law. 

THE COURT: It is a general rule of law that 
capitalization is a general factor to be examined by the 


jury in addition to comparable sales- 


MR. SPRIGGS: I have no objection to that. 


THE COURT; Anything else? 

MR. LIOTTA: No- 9 has to do with something Your 
Honor mentioned in the charge, the question of projecting 
a hypothetical building on the property and capitalizing 
the income. 

THE COURT: ‘That goes to the Judge's charge to the 
jury. 

MR. LIOTTA: And No. 10, that 4s another one you 
have, Your Honor, in the charge. Cost to the owner's invest 
ment are not adnisaibie. There I cite Kinter versus U.S. 
Tnat is in my brief. 

THE COURT: That goes to my charge gases I think 


that covers everything. The principal questions then, that 


(tTr.287] 
worth $1 million. 


‘MR. SPRIGGS: ‘That's all. 
CROSS EXAMINATION 

BY MR. LIOTTA: 

Q Mr. Clarke, you consider yourself an astute business- 
man, don't you? 

A Well, I have been successful. 

Q You have been in this hotel business for a long 
time, haven't you? 

Ie I were still in it today it would be forty years. 

Is that right, forty years? - 

Yes. 

Normally when you put an option to purchase in a 
lease you take into consideration the fact that the property 
will sell for more possibly at the time of the exercise of 
the option; isn't that right? 

A No, we put in what we felt 4t was worth at the time 
of the rental of the property. 

Q In other words, you felt that you were giving away 
then, as of July 26, 1953, you apparently gave away $300 ,000 


or $250 9000? 


A Well I wouldn't say that we had given it away. We 


were satisfied in 'ss to give them that option, and of course, 
under the circumstances, we were compelled to follow through. 


Q You were satisfied though when you entered into the 


agreement in 1955? 
A Naturally, as of that dete, yes. 
Q And the basis of your opinion of $1 million also 


ineludes these other lots? 


A Yes, it includes the entire what we determine the 


Ebbitt Hotel propervies. 
Q What would the other lots be worth in your opinion? 
A Well let me think a minute. You ipderetand, of 
course, that 1000 and 1002 is the Ebbitt Hotel, H Street. 


Then the other three are 1004, 1006 and 1008? 


Q I understand. But that was all part of the package? 
A That's true. | 
Q And those other lots had considerable worth. 

were they worth? 
A Well, I bought them for less then $100 ,000- 

SHE COURT: No. The question was what would they 
be worth on the same date that you valued the property at 
$2 million? 

4 THE WITNESS: Oh, I see what you mean. 

BY MR. LIOTTA: 

As of July 26, 1963, yes. 


' { 
I would think that they might be worth $200,000 or 


What would be “or more," maybe 250? 


Between $200,000 and $250,000, yes- 


[Tr. 289] 
Q So that if you take the 250 from your $1 million, 


because the hotel really is that one piece of property, isn't 
it? 

A Yes. The Ebbitt is mainly the corner property. 

Q Right. -So if you took the 250 from your $1 miliion 
then that sale, or your valuation as of July 26, 1963 would 
indicate that the hotel with the land is worth about $750,000 
4s that right? 

TA You are talking now about the Ebbitt Hotel corner 
property? 

Q That's right. 

A Well that would seem to run it down to about $750,040 
or $800 ,000- 

Q Around that area? 

A Yes. 

Q So if anyone interpreted the sale as meaning just 
that would be right even in your calculations of July 26, 
1963 » wouldn't 1t? 

A Yes, I think I can agree with you on that. 

Q All right, sir. 

MR. LIOTTA: I have no further questions. 
REDIRECT EXAMINATION 
BY MR. SPRIGGS: 


Q You couldn't sell the Ebbitt Hotel without selling 


the entire package, could you? 
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[Tr. 269] 
MR. SPRIGGS: All right, that the Government is 


not taking the property. 

{HE COURT: The Government is not taking the perso 2 
property and it is being turned back to the owner. 

MR. SPRIGGS: But the rest of it, Your Honor -- 


THE COURT: I don't kmow what you mean by the rest 


MR. SPRIGGS; What I mean is the hotel as a unit. 
THE COURT: I am talking about the personal property, 


the rugs, draperies, and ail these other items. 


MR. SPRIGGS: That is wrue, they are not taking that. 


{THE COURT: All right. 
BY MR. LIOTTA: 

_Q Now, sir, would you answer this question: You were 
sitting there when Mr. Gittinger was going over his income 
deductions for this property? 

A Yes, sir. 

Q And you realize, gir, that Mr. Gitvinger indicated 
that he estimated $55,000 as the worth of the furniture and 
so forth? 

A You mean his resale value or the cost? 

Q I ask you, sir, and if you would ataweniet directly 
did he or did ne not use $55,000; don't you recall him saying 
that? 


A He used that figure. 
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REPLY BRIEF FOR APPELLANTS 


In reply to appellee's brief, the appellants submit to this Honorable 
Court that the cases cited: Shoemaker v. United States and in United 
States v. 91.69 Acres of Land in Oconee County, South Carolina, 334 
F.2d 229, both tend to support appellants’ position herein; both cases 
acknowledge that the Courts do have authority to review the question 
of whether the taking is for a public use. United States v. 91.69 Acres 
of Land, etc., 334 F.2d 229, was a proceeding by the government to take 
in fee simple a certain tract of land for construction of a dam and res- 
ervoir. The owner objected to the taking of the fee simple estate claim- 


ing that it was arbitrary and capricious because the government only 
needed to take the flowage easement and that such taking by the govern- 
ment would injure the nearby residential property. The issue was then 
submitted to the condemnation commission appointed under Rule T1A 
(h) FRCP. 


The appellate court remanded on the ground that the appeal was 


not from a final order and that the commission had no power to decide 
questions of taking and that court did only in exceptional cases. 


The case went on to state that if the feared damage to nearby res- 
idential property should materialize, it should be considered in fixing 
the amount of the award. This court then sent the case back to the 
commission to determine the value of the land in fee simple and also 
for the flowage easement leaving to the court on a second appeal to de- 
termine the issues found to exist thereafter. 


The ruling that damage to the remaining adjoining property is in 
clear accord with appellants’ position as to the furnishings and fixtures 
in the Hotel Houston involved in this appeal. 


Baerman v. Parker, 348 U.S. 282, 298, involved a specific act of 
Congress creating the Redevelopment Land Agency of the District of 
Columbia. It was based on the Police Powers of the Government and 
its public purpose was to eliminate slums in the District. While we 
question the wisdom of the decision, we submit that it does not apply 
to the present case inasmuch as we see no legislative act specifically 
taking the land involved herein, on the contrary it was the Executive 
Branch that primarily determined the taking herein, without even the 
benefit of any standards or guidelines as to what constitutes a public 
use as required by Schechter Poultry Corporation v. United States, 295 
U.S. 495; 55 S.Ct. 837; 79 L.Ed. 1570, 97 A.L.R. 947; Panama Refining 
Company v. Ryan, 293 U.S. 388; 55 S.Ct. 241, 79 L.Ed. 223. 


United States v. Certain Parcels of Land in City of Philadelphia, 
215 F.2d 141, was again a taking by direct legislative act (62 Stat. 1061) 


as amended, 16 USCA Sec 407 m et seq. creating a National Historical 
Park authorizing the Secretary of the Interior to acquire historical 
buildings in a specific area. The case admits that courts have power 
to review land condemnation but do so reluctantly. The case did not 
involve the question of charging rent to make the owners pay the gov- 
ernment for their own property that the government was taking, nor 
did it involve the question of office fixtures in the office building taken 
in the proceedings. It does state that the property can be taken only 
for a public use, and we maintain that a taking for the purpose of be- 
coming a landlord is not a public use. The Court also ruled that the 
District Court erroneously ruled that the historical nature of con- 
demned building and effect of the news of proposed elements were not 
to be considered in determining the worth of the property as the Unitec 
States did in this case and we maintain also that the same principal ap- 
plies to the admissibility of computation table of valuation based on 
capitalization of rental income but excluding governments’ appraisals 
from another agency of the same rental income demanded by the gov- 
ernment from the appellants. 


It is one of the fundamental rules of law that in condemnation pro- 
ceedings, owners of realty are entitled to have jury know all material 
facts affecting weight of testimony given by expert witnesses for each 
side concerning value of realty. Gwathney v. United States, (14) 215 
F.2d 151. 


Moreover it appears that the reversal was refused because the ap- 
pellants did not charge bad faith on the part of the government for re- 


ducing appraisal $25,000 when it deposited money into court at time of 
the taking. 


Goddard, et al. v. District of Columbia RLA, (#15868) (15869) 287 
F.2d 343, was an action for negligence of RLA officials and court held 
suits were based on discretionary actions of government employees, 
or arising out of misrepresentations or deceit by such employees, and 


such acts were barred by the Federal Tort Claims Act. The case other 
than the quotation in the brief of the appellee does not appear to apply 
to the Hotel Houston. 


In its second point the appellee states that its charge of rent by the 


United States from the appellant subsequent to the date of taking was 


proper and that the appellant had ignored two obvious facts: First that 
when appellee filed its declaration of taking the hotel no longer belonged 
to the appellants because it belonged to the United States and; therefore, 
the appellants were not compelled to use its property and, secondly that 
they were not compelled to remain in possession. 


It is apparent that the first statement is an open admission by the 
government that it did, in fact, take the title to the Hotel. We submit 
that it is equally obvious that a Hotel is nota Hotel without a bed and 
the other Hotel fixtures for which the government has admittedly re- 
fused to pay for at the time of taking, and which necessitated this ap- 
peal. The second point only shows how far our government has drifted 
from the sacred right of its people to be secure in their property. The 
arbitrary and capriciousness of the statement only shows how little re- 
gard well-intentioned but mistakenly over-zealous executive officers 
have for the equities in eminent domain proceedings as well as for the 
protection for which the 5th amendment was enacted; the importance of 
which was stated by the Supreme Court of the United States in Gouled v. 
United States, 255 U.S. 298, 304, 41 §.Ct. 261, 263, in these unforgetta- 
ble words: 


"Rights under the fourth and fifth amendments are 
declared to be indispensible to the full enjoyment of 
personal security, personal liberty and private prop- 
erty. They are to be regarded as the very essence of 
constitutional liberty; and the guaranty of them is as 
important and as imperative as the guarantees of the 
other fundamental rights of the individual citizen, the 
right to trial by jury, to the writ of habeas corpus and 
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to due process of law. It has repeatedly decided that 
these amendments should receive a liberal construc- 
tion, so as to prevent stealthy encroachment upon or 
'oradual depreciation’ of the rights accrued by them, 
by imperceptible practice of courts or by well-inten- 
tioned but mistakenly over-zealous executive officers." 


While it may be said that in time of war the government may take 
possession of private property for the common safety, but in peace, 
only the legislature may authorize the taking of the samie for a public 
purpose. It is obvious in this case that the Hotel Houston is not being 
held at the present time for the common safety or for a public purpose. 
Moreover, it has not been so held since the taking on July 26, 1963. It 
was taken and is being held as the government admits and justifies on 
page nine of its brief as a landlord for occupancy by a tenant upon pay 
ment of rent. : 


The direct question as to whether the government may use its 
power of eminent domain to become a landlord has not been answered 
in the appellee's brief. Nor does it contradict the negative answer to 
the question submitted in the appellants’ brief on pages 15-17 therein. 
Moreover, the direct question as to whether benefits can be set off 
against the company for the land under the Federal Constitution; has 
not been answered by the appellee; yet the Supreme Court has distinct- 
ly decided that Congress has not the power to declare that such element 
shall enter into computation of value. Navigation Company v. United 
States, 148 U.S. 312, citing with approval Isom v. Mississippi Central 
R.R. Co., 36 Miss. 300. 


To hold otherwise in this case would deny appellants the benefits of 
their title. It would seem that benefits or rent which may possibly ac- 
crue in the future to the property taken by eminent domain or from the 
use to which the property taken is to be put, can be considered as pay- 
ment, how is it possible for the government to pay by that means the 


full and perfect equivalent to the owner before the property is taken? 


It is manifestly impossible to apply such a principle and be consistent 
with the decisions of the Supreme Court. Will anyone pretend that the 
government under power of eminent domain can take the land on credit, 
agreeing to pay for it in the future? Or pay part cash and the balance 
on time without the consent of the owner? Manifestly not. 


On page 11 of the government's brief, in a bold attempt to prejudice 
the mind of this court, the appellee incorrectly but arbitrarily assume 
motives in the minds of appellants for which there is no supporting data. 
The appellants have maintained and still maintain that the Hotel Houston 
was constructed as a Hotel; that as a hotelit was not constructed merely 
for so much land, so much brick, lumber, materials, machinery, beds, 
rugs, lamps, chairs, desks, shower baths, toilets, air-conditioner units, 
etc., considered separately, but that they were all combined by neces- 
sity, adjusted, synchronized, and perfected into an efficient functioning 
unit of property. That the conclusion is inescapable that the complex 
uses of electrical and other equipment mentioned aforesaid constitutes 
together with the specially constructed building in which it was housed, 
and to which they were attached at the time of the taking, and are now 
so attached, are a unit, which in its entirety is an improvement to the 
realty which enhanced its value and that they are entitled to the going 
value of its physical property. 


These owners have not asked for, nor do they expect payment for 
their loss of good will, their business, or damages for any removal ex- 
penses as the government suggests by citing Futrovsky v. United States, 
62 App. D.C. 235, 236, 66 F.2d 215, 217. We suggest the motive as- 
sumed to them by the government was solely an attempt to bring this 
case into the case there stated. 


We do note with a great deal of interest that in the case of Potomac 
Electrical Power Co. v. United States, 66 U.S. App. D.C. 77, 85 F.2d 
243, the condemnation by the government of land on which an electric 
power substation was located, that reinforced concrete boxes serving 


as bases for machinery in substation, conduits within the building, unit 
described as electrical structure, centrifugal blower and motor, struc- 
tural steel and pipe supports and grounding system were all held to 
constitute equipment within the station that could be considered part 


of the realty so as to give right to damages for its taking. 


That other heavy electrical machines, however, which had been 
used previously in other substations, (which certainly is not the situa- 
tion in the Hotel Houston) were held to be personalty and not improve- 
ments of realty because removal of the machines would cause no dam- 
age to the realty. It was no doubt true that since these’ articles had 
previously been moved by the company when changing locations that 
they would again be moved and relocated on the new location chosen 
by the company. In the instant case it is to be noted that hotels when 
bought and sold as hotels do not remove the furnishings and fixtures 
as personalty. They must go with the hotel. Thus the instant case can 
be distinguished from the Potomac Power Company situation in that 
the Potomac Power Company would relocate the equipment while the 
owners of the hotel in this case cannot. Instead they have dead timber 
on their hands that has had its value almost completely destroyed by 
the Government. Moreover, standing alone, the value of the building 
itself has been lowered to the extent the furnishings enhanced its value 
as a hotel. 


Another interesting statement was made by the Court in the Poto- 
mac Electrical Power Company case might be considered to support 
the appellants’ position after the court distinguished the facts from the 
Pumpelly v. Green Bay Company, 13 Wall 166, 188, 20 L.Ed. 557; and 
District of Columbia v. Prospect Hill Cemetery, 5 App. D.C. 497. Then 
the Court in 66 App. D.C. on page 83 stated: 

"A somewhat different situation is presented as to 
the equipment installed in the public alley in square 144, 
and in D Street, which separated squares 144 and 145. 


This equipment was physically taken, because of the 
closing of the alley and the street, ..." 


The Court then suggested that the claim should be presented in the 
Court of Claims. 


It appears then, that the Potomac Power case merely reaffirms 
the just rule of law laid down by this court in the case of District of 
Columb ia v. Prospect Hill Cemetery, 5 App. D.C. 497, 514, where the 
Court said: 


"The inherent power of sovereignty to take private 
property for public use has no limitation upon it but that 
of making just compensation for that of which it deprives 
the citizen; *** The compensation must be co-extensive 
with that which is taken, otherwise it would not be just 
compensation. That which is taken is that of which the 
owner is deprived. If by taking of part of his holding 
the use of the remainder is impaired or destroyed, with 
what justice can it be said that just compensation to him 
would be found in the actual value of that which was actu- 
ally taken? It has been held by the Supreme Court of the 
United States that it is necessary that property should be 
absolutely taken, in order to give a right for compensa- 
tion under the constitutional guarantee; and that serious 
interruption to the common and necessary use of prop- 
erty is the equivalent of taking within the meaning of the 
constitutional provision. The taking of part of one's 
property may involve the depreciation of the remainder 
of a valuable spring, or a stream of running water, or of 
a convenient road, or may require the reconstruction of 
buildings or fencing, or may, in fact, render such re- 
mainder absolutely useless for all the purposes for which 
it had been used. Can it be that such depreciation or de- 
struction of value is not covered by the Constitution." 


P. 215. Then it went on to quote Justice Miller in Pumpelly v. Green 
Bay, 13 Wall 166, 177, as follows: 


"It would be a very curious and unsatisfactory result, 
if in construing a provision of constitutional law, always 
understood to have been adopted for protection and secu- 
rity to the rights of the individual as against the govern- 


ment, and which has received the commendation of jurists, 
statesmen, and commentators as placing the just princi- 
ples of the common law on that subject beyond the power 
of ordinary legislation to change or control them, it shall 
be held that if the government refrains from absolute con- 
version of real property to the uses of the public, it can 
destroy its value entirely, can inflict irreparable and per- 
manent injury to any extent, can in effect subject it to to- 
tal destruction, without making any compensation, because 
in the narrowest sense of that word, it is not taken for pub- 
lic use. Such a construction would pervert the constitu- 
tional provision into a restriction upon the rights of the 
citizen, as those rights stand at the common law, instead 
of the Government, and make it an authority for invasion 
of private right under the pretext of the public good, which 
had no warrant in the laws or practice of our ancestors." 


P. 516. Then the Court discussed the doctrine of consequential injury 
to property. Mr. Cooley, in his work on Constitutional limitations, 
sums up the law as deduced from the authorities, as follows: 


"Any injury to the property of an individual which de- 
prives the owner of the ordinary use of it, is equivalent 
to a taking, and entitles him to compensation. * * * Soa 
partial destruction or diminution of the value of property 
by an act of the Government which directly and not mere- 
ly incidentally affects it, is to that extent an appropria- 
tion." 


We submit thatthese decisions directly answer question 4 of appel- 
lants' brief. That the fixtures in the Hotel were, in fact, annexed to the 
realty for which just compensation must be paid by the Government. 


We further submit that we have made a thorough research of the 
decisions of the Courts throughout the United States and the different 
states situated therein and that the weight of authority seems to define 
"Fixtures" as a species of property which lies along the dividing line 
between real and personal property; that to decide on which side of the 
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line certain items of the property belongs is sometimes a difficult ques- 
tion. The differences of opinion seem to be as to the precise meaning 
of the term “fixture” which is generally used in reference to some 
original personal chattel which has been actually or constructively af- 
fixed either to the soil itself or to some structure legally a part of 
such soil. 


It has variously been defined as denoting an article which was once 
a chattel, but which, by being physically annexed or affixed to the realty, 
has become accessory to it and therefore, a part and parcel of it. Most 
all courts find that if the article is something so annexed to a freehold 
that it cannot be removed without injury to the freehold then it has be- 
come a part of the freehold or realty and must be construed as a part 
and parcel of it for all time. 


As an aid the courts have used 3 general tests to determine whether 
the fixtures is or is not personal property. These tests are as follows: 


1) annexation to the realty, either actual or constructive; 2) adaptation 
or application to the use or purpose to which that part of the realty to 
which it is connected is appropriated; and 3) intention to make the arti- 


cle permanent accession to the freehold. Thus we see that physical at- 
tachment to the realty is not always essential to constitute an article as 
a fixture and a part of the realty. There is a tendency to rely upon the 
intent of the owner; the relationship between the owner of the fixture 
and the owner of the realty with a definite tendency to regard every ar- 
ticle as a fixture which has been attached to the realty with a view to 
the purposes for which the realty is held or employed, however slight 
or temporary the connection between them. If an article is specially 
adapted for use in the place where it is placed it becomes a fixture and 
a part of the realty. Thus the law has held that a constructive annexa- 
tion may occur by operation of law where the requisite intent is pres- 
ent, even though the chattel is not actually or directly affixed to the 
realty. See Hill v. Nunly, 89 Ky. 36, 11 S.W. 956, 4 L.R.A. 674, where 
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a purchaser bought a hotel. in the back of which stood an ice house filled 
with ice and the Court held that ice was necessary to the successful op- 
eration of the hotel and therefore the ice in the ice house was a fixture 
that went with the hotel as a part of it. It was the court's feeling, in 
that case that where an article which it is evident would 'not have been 
placed upon the freehold except with the expectation and intention that 


it should be enjoyed in connection with the right to the enjoyment of the 


realty, or which has a special adaptation to the use to which the free- 
hold is being applied, and the removal of which would seriously impair 
its value, must be regarded as constructively annexed to the realty. 


In the instant case we have a piece of property which was con- 
structed, furnished and put to a useful purpose as a hotel. If the owners 
of the Hotel could by consent have sold the Hotel to the United States 
they would have conveyed to the purchaser the personal, as well as the 
real property. Such is the custom among buyers and sellers of hotel 
properties throughout the world. It is undisputed that the machinery, 
rugs, beds, and fixtures as installed therein at the time of the condem- 
nation proceedings instituted herein were necessary to operate as a 
hotel and did, in fact, give to the land and building its distinctive char- 
acter as a hotel. The courts generally hold in condemnation proceed- 
ings, that the property is being taken without the owner's consent, that 
therefore, the controlling principle is analogous to that of a vendor and 
vendee and not between landlord and tenant. See Re Post Office Sile, 
210 Fed. 832; In ve Avenue A, 122 N.Y. Supp. 321, 66 Misc. 488; People 
v. Church, 136 P.2d 139, 57 Cal. App. 2d 1074; Los Angeles v. Klinker, 
219 Cal. 198, 25 P.2d 826, 80 A.L.R. 148: Brozos River Conservation & 
Reclamation District v. Adkisson, 173 S.W.2d 294: In ré Lincoln Square 
Slum Clearance Project, N.Y.S.2d 443: United States v.’Certain Prop- 
erty, etc., 306 F.2d 439, in which fixtures had to be paid for in condem- 
nation proceedings. Applying that doctrine in this case it is self-evi- 
dent that the machinery, equipment and fixtures within the hotel should 
have been paid for by the government in this case. The vendor -vendee 
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rule in condemnation means that when the nature of annexations of fix- 
tures to land as real and personal property is in question, the owner of 
the annexations will be regarded as a vendor of the land and the annex- 
ations and the condemnor as his vendee for the purpose of the determi- 
nation. Applied to the instant case, the vendor-vendee rule indicates 
that the fixtures and hotel furniture must be regarded a part of the 
realty for which payment of just compensation must be paid by virtue 
of the 5th amendment as well as by virtue of 28 USCA sec 1346 (b) 
which would seem to authorize an action against the United States based 
on an implied promise to pay for the taking of private property for pub- 
lic purposes. This rule was properly applied and succinctly stated by 
the late Justice Cardozo when he was on the New York Court of Appeals 
in the case of Jackson v. State of New York, 213 N.Y. 34, 106 N.E. 758, 
L.R.A. 1915 D, 492, 494, wherein the facts briefly stated, indicated that 
the State appropriated claimant's warehouse for use of a barge canal. 
The building contained machinery, shafting, elevators, and conveyors 
of the value of $4,353.20. The form of these fixtures were such that as 
between a vendor and vendee they would have constituted fixtures. The 
condemnation board allowed payment for the land and building but re- 
jected payment for the fixtures, claiming that they had a right to refuse 
to pay for them because they were personal chattels and could be re- 
moved by the owner. The Court disagreed and ruled that the State 
could not, in condemning for its use real estate with a building thereon, 
refuse to pay for the fixtures attached to the building, if there was noth- 
ing, as in this case, in the notice of condemnation to show that only a 
portion of the property was to be taken. In giving his reason, Justice 
Cardozo in L.R.A. 1915D on page 494, said: 


we think that the power of the state is not so great, 
nor the plight of the citizen so helpless. Condemnation 
is an enforced sale, and the state stands towards the 
owner as buyer towards seller. On that basis the rights 
and duties of each must be determined. It is intolerable 
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that the state, after condemning a factory or warehouse, 
should surrender to the owner a stock of second hand 
machinery and in so doing discharge the full measure 
of its duty. (emphasis supplied). Severed from the build- 
ing, such machinery commands only the price of second 
hand articles; attached to a going plant, it may produce 
an enhancement of value as great as it did when new. 
The law gives no sanction to so obvious an injustice as 
would result if the owner were held to forfeit all these 
elements of value. An appropriation of land, unless 
qualified when made, is an appropriation of all that is 
annexed to the land, whether classified as buildings or 
fixtures, and so it has frequently been held.” 


It is to be noted that this rule was quoted with approval in 1933 
in Los Angeles v. Klinker, 25 P.2d 826, 219 Cal. 198, 90 A.LR. 148, 
wherein newspaper fixtures had to be paid for in condemnation pro- 


ceedings, after the court found that in condemnation proceedings the 
relationship between the parties is regarded as similar to that as ven- 
dor and vendee rather than landlord and tenant and again in Brozos 
River Conservation and Reclamation District v. Adkisson, 173 S.W.2d 
294. Another New York case — In re Avenue A, 66 Misc. 488, 122 N.Y. 
Supp. 321, stated a rule to the same effect on behalf of a tenant having 
a lease with right to remove fixtures at termination of lease as follows: 


"The city took the entire buildings as they: stood, in- 
cluding the trade fixtures therein, and for purposes of 
this proceeding they must all be regarded as real prop- 
erty. That as between the tenant and the city, the trade 
fixtures were real property and must be paid for by the 
city the same as the building, and the tenant was under 
no more obligation to remove them than he would be to 
remove the building if he were the owner. As between 
the tenant and the owner; however, the trade fixtures 
were personalty, and could be removed, and therefore, 
any award made for them would go to the tenant." 
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The rule is to the same effect in the State of Maryland. See Balti- 
more v. Himmell Company, (1919) 135 Md. 65, 107 Atl. 522, wherein it 
was held that an owner's land taken in condemnation was entitled to just 
compensation for the property taken; such compensation being the pres- 
ent market value of the land taken, as enhanced by its buildings and fix- 
tures upon it. Another interesting case is found in Chicago S.F. and 
C.R. Co. v. Ward, 128 Ill. 349, 18 N.E. 828, 831-832, restated in 21 
N.E. 562, in which the Court held that where land sought to be con- 
demned is used for the purpose of storing and handling coal, and the 
owner of the land owns a coal-office and interest in the railroad track 
and scales, all situated on adjoining land not owned by him, and also 
owner of a right of way over such adjoining land, all used by him in the 
coal business in connection with said land condemned, the coal-office, 
track, scales, and way were appurtenances to the land to be considered 
by the jury in assessing damages. 


Other states have laid down similar rules, see White v. Cincinnati 
R. & MR.R., et al., 34 Ind. App. 287, 71 N.E. 276, 279; Roderick v. 
Sanborn, 106 Me. 159, 76 Atl. 263, 30 L.R.A. (n.s.) 1189, which involved 
storm windows. All of the foregoing cases indicate that the Court was 
inclined to apply the rule that in condemnation proceedings, where prop- 
erty is taken invitum, the rule which obtains is that between vendor and 
vendee and not landlord and tenant. See also Luduchardt v. Mayor of 
N.Y., 53 N.Y. Repts. 202, 208, which held that without the consent of 
the owner, the commissioners of estimates and assessments had no 
right to restrict the assessment to the value of the land alone, thereby 
compelling the owner to retain the fixtures on the premises as chattels, 
for the purpose of exempting the city from the obligation to take and 
pay for them as part of the land. 


In People v. Church, 57 Cal. App. 2d 1074, 136 P.2d 139, the Court 


quoted with approval the D.C. case of United States v. Seagren, 60 App. 
D.C. 183, 186, 50 F.2d 33, and after finding that intent in placing fix- 
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tures on land is most important in ascertaining whether fixtures are 
part of the realty, found that they were and compelled the condemning 
authority to pay for them in condemnation proceedings. 


In the State of Texas condemnation proceedings were instituted by 
the State involving land on which there was an oil lease between the 
owner and the lessee. The lessee was drilling for oil on the land and 
in doing so had put down casing into the soil and placed other equipment 
on the land used in connection with the drilling operations. 


The Court after finding that the leasehold interest under the law 
of Texas was, in fact, a fee simple estate subject to certain limitations 
and that the fixtures were placed on the land for the sole purpose of 
drilling for oil, and that through the lessee had the right to remove the 
fixtures at the termination of the lease, nevertheless that right did not 
inure to the benefit of the condemnor or other 3rd persons. That there- 
fore, they were realty as to the state and must be paid for in the con- 
demnation proceedings. This case also cited our District of Columbia 
Court of Appeals ruling, to wit: United States v. Seagren, 60 App. D.C. 
183, 50 F.2d 33, 335, with approval and followed the ruling therein. The 
Court on page 299 stated: 

"The law applicable in condemnation proceedings 
where such fixtures are involved is stated in 10 R.C.L.P. 
143, paragraph 125, as follows: ‘where fixtures are of 
such character that if put in by the owner they: would 


constitute a part of the realty, they must be paid for, 
as real estate by the party condemning the land." *** 


"As stated somewhat differently, Lewis on Eminent 
Domain, 3rd ed., Vol. 2, p. 1276, says: ‘Fixtures upon 
the property taken must be valued and paid for as a 
part of the real estate, and any depreciation in the val- 
ue of the fixtures upon the part not taken into consider - 
ation the same as damages to the soil.'" 


In 1962 the United States took by condemnation real estate in the 
State of New York and the Federal Court followed the State law and re- 
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quired payment for the fixtures. This case was United States v. Certain 
Property, etc., 306 F.2d 439, and set down the rule that the owner of 
condemned land and building was entitled to compensation, as real 
property, for fixtures placed into the building in order to carry on the 
owners’ printing business. In so doing the Court ruled that the appro- 
priate measure of value of machinery and fixtures regarded as real 
estate, for condemnation purposes, is what a purchaser would pay for 
them for use in premises being condemned. Such a determination would 
seem to be proper in the instant case. It is undisputed that hotels are 
sold with the furnishings going with the hotel land and building and they 
are usually sold on a per room basis. Since the furnishings and fix- 
tures were not included in the appraisals of the government, it would 
appear that justice would require the payment for them. To hold other- 
wise would be to deprive these owners of the true value of the fixtures. 
To compel them to assume the heavy expense of removing them and 
selling them would be most inequitable and unjust. Moreover, the price 
for which they could be sold would hardly pay for the expense of remov- 
ing them from the premises. 


The effect of the taking in such instances would seem to be at least 
analogous to the situations where the government condemned a part of 
land for a right of way and pays for the damage to the remainder be- 
cause of the right of way going through and breaking up the value 
thereof. Indeed, as long ago as 1897 our Supreme Court of the United 
States in the case of Bauman v. Ross, 167 U.S. 548, 17 S.Ct. 967, 42 
L.Ed. 270, the Congress of the United States recognized the need for 
payment of damages to the owner for that part of his land not taken 
for highway purposes in condemnation proceedings. 


The next cases awarding damages to land owner for destruction of 
value to remaining land was the case of United States v. Welch, (1910) 
217 U.S. 333, 30 S.Ct. 725, 54 L.Ed. 787, 28 L.R.A. (n.s.) 385, which 


was an action to recover the value of three (3) acres of land taken by 
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the United States. This strip of land laid along side of a creek, which 
was flooded due to acts of the United States. It was concéded that this 
strip should be paid for but plaintiff owned other land south of and ad- 
joining the strip so taken which had a private right of way running par- 
allel to the creek. This was the only practical outlet from the farm to 
the county road. 


The owner contended that the taking of the three (3) mile strip cut 
off the use of this right of way thereby lessening the value of the re- 
maining part of the farm. The government on the other hand, argued 
that there was no taking and therefore, the damages was collateral 
damages and could not be allowed by the Court. The Court saw it 
otherwise and held that the owner of a farm, a part of which is perma- 


nently flooded by a government dam, must be compensated in addition 


to the value of the land taken, for the lessened value of the farm, caused 
by the consequent cutting off of a private way across the. land of others, 
which is the only practicable outlet from the farm to the county road. 


Then again in 1910, the Supreme Court of the United States followed 
this rule in the case of United States v. Lucinda Grizzard, et al., 219 
U.S. 180, 31 S.Ct. 162-164, 55 L.Ed. 165, 31 L.R.A. (n.s.) 1135, involv- 
ing lands in the State of Kentucky, a part of which was flooded by water 
due to the erection of a series of locks, and dams built by the United 
States for the purpose of improving navigation of stream. The Supreme 
Court, after a ruling that there was, in fact, a taking of the land which 
was flooded and therefore permanently destroyed for its former use for 
agricultural purposes. Then made a finding of just compensation to the 
owner of the farm not only for the part actually taken by the government 
but also damages to that part of the farm not taken by reason of the de- 
struction of the easement of access to the turnpike by way of the high- 
way thus destroyed with the Court on 31 S.Ct. p. 164 through Mr. Jus- 
tice Lurton stating the following rule: 


"The case is not different in legal consequence from 
what it would have been if a railway had been constructed 
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across one's lawn, cutting the owner off from his road 
and out buildings, etc. To say that such owner would be 
compensated by paying him only for the narrow strip ac- 
tually appropriated, and leaving out of consideration the 
depreciation to the remaining land by the manner in which 
the part was taken, and the use to which it was put, would 
be a travesty upon justice." 


This doctrine appears to have been extended in 1917 by the United 
States Supreme Court in the case of United States v. Cress, 243 US. 
316, 37 S.Ct. 380, which held that not only was a private pass way and 
ford appurtenant to land situated upon a creek in Kentucky destroyed 
and must be compensated therefor but also that the power of a mill 
dam, essential to the value of a mill situated on the creek, could not be 
destroyed without compensation to the owner by the raising of the creek 


level, due to the construction and maintenance by the Federal govern- 
ment in aid of navigation of a lock and dam upon that river, whereby the 


leval of such river, along certain stretches, is raised so as to render it, 
to the extent of the raising, an artificial canal instead of a natural wa- 
terway. 


In 1924 the United States Supreme Court held that the government 
was bound to compensate the claimant for his contract to construct a 
vessel which the government requisitioned before it was completed. 
The Court held that the United States had appropriated claimant's con- 
tract and upon taking the vessel appropriated his payments thereon to 
its own use and benefit and stated that the just compensation was the 
amount claimant lost by the requisition of its shipbuilding contract and 
should be such sum as would put him in as good a position pecuniarily 
as he would have been if his property had not been taken. See Brooks 
Scanlon Corp. v. United States, 265 U.S. 106, 123, 44 S.Ct. 471, 474, 68 
L.Ed. 934, 941. 


There followed, in 1933, a ruling by the United States Supreme 
Court that the land owners who had sued the United States for compen~ 
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sation for overflowage of land caused by government's construction of 
a dam were entitled to payment for the land plus interest to the date of 
payment. See this case, Jacobs v. United States, 290 U.S. 13, 54 S.Ct. 
27, 78 L.Ed. 142, 96 A.L.R. 1. 


In this case the owner sued the United States in the'State of Ala- 
bama to recover compensation for lands which were subject to inter - 
mittent flooding due to the construction of a dam by the United States. 


The Court held that there was a servitude created by reason of the 
intermittent overflows which impaired the use of the land for agricul- 
tural purposes. That there was a partial taking for which the United 
States under the 5th amendment was duty bound to make just compen- 
sation under an implied contractual duty. 


In 1938 our United States Supreme Court in United States v. Sho- 
shone Tribe of Indians, 304 U.S. 111, 115, 58 S.Ct. 796, 797, in speaking 
of Indian treaties, stated that under a treaty setting apart a described 
area for the absolute and undisturbed use and occupation of the Shoshone 
Indians, the tribe's right of occupancy was as sacred and as securely 
safeguarded as in fee simple absolute title, notwithstanding that the 
United States retained the fee and that as respects the question of own- 
ership, minerals and standing timber were constituent elements of the 
land itself. That just compensation must be made to the tribe under the 
5th amendment because the United States had, in fact, appropriated a 
part of the land by its actions in placing a band of Arapahoe Indians on 
a part of the Reservation without the consent of the tribe at 304 U.S. 
111, 115, 58 S.Ct. 796, 797, the Court said: 

"That although the United States always had legal 
title to the land and the power to control and manage 
the affairs of Indians, it did not have power to give to 
others or to appropriate to its own use any part of the 
land without rendering, or assuming the obligation to 
pay, just compensation to the tribe, for that would be, 


not the exercise of guardianship or management, but 
confiscation." 
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Surely it cannot be said in the instant case that these appellants 
are entitled to less fair treatment. The record indicates that they are 
charged $1200.00 rent per month and that included in that rent is the 
use of the furniture in the Hotel. The use of the furniture was required 
at the time of taking by the government. Thus there has been an appro- 
priation by the government of the furniture for which the appellant is 
entitled to payment of just compensation under the 5th amendment and 
the doctrine of implied contracts. 


This must necessarily be so because the Supreme Court stated the 
rule to be that even as to its Indian wards that the Government did not 
have power to appropriate to its own use any part of the land without 
assuming the obligation to pay just compensation to the tribe. 


In the same year the Supreme Court in a companion case, United 
States v. Klamath and Moadoc Tribes, 304 U.S. 119, 123, 58 S.Ct. 799, 
801, held that where lands were taken from an Indian Reservation by 
the government for exchange for allotted lands which had been conveyed 
by the government by mistake, there had been an appropriation by the 
government and payment must be paid for the land and all of the tim- 
ber thereon, and on page 123, stated as follows: 

"The established rule is that the taking of property 
by the United States in the exertion of its power of emi- 
nent domain implies a promise to pay just compensation, 
i.e., value at the time of the taking plus an amount suffi- 


cient to produce the full equivalent of the value paid con- 
temporaneously with the taking.” 


We submit that in the instant case the amount sufficient to produce 
the full equivalent of the value of the Hotel Houston cannot be satisfied 
until payment is made for the furniture, machinery, rugs, and fixtures 


to the appellants. That as matters now stand the government has only 
partially taken the Hotel Houston and destroyed the value of the re- 
mainder consisting of the furniture, machinery, rugs, and fixtures sit- 


uated therein. 
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Appellants further submit that the rule laid down by the Supreme 
Court in United States v. Dickinson, 331 U.S. 375, 67 S.Ct. 1382, to the 
effect that where the United States does not condemn land but takes it 
by a continuing process, the owner is not required to resort to piece- 
meal litigation to recover just compensation. It is to be noted that in 
this case the Court found that where the United States takes land by 
flooding, it takes not only the land that it permanently floods, but that 
which washes away as a result of the flooding, and the fact that the 
landowner subsequently reclaimed most of his land that had been taken 
by the United States for public use was no defense to a suit by landown- 
er under Tucker Act for compensation for damages. The Court on page 
331 U.S. 748, 67 S.Ct. 1384, stated that property was taken as follows: 


"Property is taken in the constitutional sense when 
inroads are made upon an owner's use of it to an extent 
that, as between private parties, a servitude has been 
required either by agreement or in the course of time. 
The Fifth Amendment expresses a principle of fairness 
and not a technical rule of procedure enshrining old or 
new niceties regarding causes of action." 


and on page 331 U.S. 748, 750, 67 S.Ct. 1384, 1386, citing Bauman v. 
Ross, 167 U.S. 548, 574, 17 S.Ct. 966, 976: 


"When part only of a parcel of land is taken for a 
highway, the value of that part is not the sole measure 
of the compensation or damages to be paid to the owner; 
but the incidental injury or benefit to the part not taken 
is also to be considered. When the part not taken is left 
in such shape or condition as to be in itself of less value 
than before, the owner is entitled to additional pe 
on that account.” 


Thus it can be seen that the overwhelming weight of authority sup- 


ports the rule that in condemnation cases the courts recognize that 
damage to the owner is assessed not only for the value of the part taken 
but also for any injury to the part not taken. 


CONCLUSION 


We submit therefore that appellants are entitled to similar treat- 
ment and the judgment should be remanded to the District Court to de - 
termine the value of the furniture, machinery, rugs, and other fixtures 
which as between a vendor and vendee would be considered as a part of 


the realty herein. 


Respectfully submitted, 
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614 Indiana Avenue, N. W. 
Washington, D. C. 
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